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Preface to Pelican Edition 


The present edition is an abbreviated version of the writer’s Law in a 
Changing Society, published in 1959 by Stevens and Sons. The cuts 
necessary to make this book available to a wider public in pajjcrback 
form, liavc been distributed throughout the book, so as to leave the 
main thesis and line of reasoning untouched. No single chapter has 
been omitted; all the cuts concern matters of detail, elaborations 
which appeiir to be of greater importance to the specialized student 
of jurisprudence than to the general reader. 

No substantive changes have been made, except for a discussion 
in Cliaptcr 2 of the decision of tlic House of Lords in Shaw v. 
Director of Public Prosecutions, a decision which seemed too important 
-and in this writer’s opinion, too dangerous - a contribution to the 
role of the courts in the evolution of law to be ignored. Reference is 
also .made to the ingjortant new decision of the House of Lords 
in Hedley Byrne v. Heller. 

The main purpose and approach of the book is stated in the pre¬ 
face to the original edition, which follows this introductory state¬ 
ment, The intervening years have, if anything, reinforced the 
crucial importance of mature reflection on the interrelation between 
social and legal change. In the United States, the implementation of 
the Supreme Court’s desegregation decision in Brown v. Board of 
Education continues to raise a multitude of problems in the adjust¬ 
ment of the law to new social postulates. The pending civil rights 
legislation is the princiijal, though by no means the only, expression 
of this problem. In practically all the emergent and developing 
countries, one of the paramount problems is the adjustment, princi¬ 
pally thi*ough legislative, administrative, and judicial means, of 
traditional and static social and legal institutions to the needs and 
demands of societies aiming at economic development and social 
advancement. The stated aims of these new societies are often in¬ 
compatible with the existing structures of land law, of tribal, village, 
or family organization. It is in this type of society that the role of 
the legislator, as an initiator of social change, becomes most 
evident. W. F. 


January, 1^64 



Preface 


Ill 1951, I published a book eudlled Laiv and Social Change in donfan- 
porary Britain^ ^vhic^^ aUcin\)i-cd to analyse the ii.npac‘1 of social 
change - mainly on contemporary Englisli law, though with a num¬ 
ber of comparative observations. As this bool; lias no\s' ])cen (.)ul of 
print f(.)r some time, 1 was faced with the aUernatives of letting it 
rest there, of pri'paring a new edition, or c,>f wi itlng a basically new 
book on the same tbcmc. Ph cnrually, I decided on the last of these 
alternatives. 

The present book shares with the former mainly the nppr(»ach *: 
the conviction that the law must, especially in c ojitcrnporary (ondi- 
tions of articulate law-making by Icgislatoj’s, courts, and others, 
respond to social change if it k to fulfil its function as a jiaramount 
instrument of social ordci*. Wliile most of the rei’icws of the earlier 
book hat^c accepted this jtremiss - though by no means all of the 
conclusions - some distinguished critics liavc c.K.]irc,s.scd doubts. The 
traditional reluctance of English laivyers - not sliared by men such 
as Dicey or Maitland - to analyse and rationalize the clTcct of social 
changes on contemporary’ law, as distinct from legal history, is 
reflected in Professor Hart's question wdielbcr the plctiu'c of the 
impact of recent economic and social cliangcs upon English law was 
‘drawn too soon ’A 

It is certainly a serious question, how far it is possible to be (dther 
adequately informed or sufficicnily objective in an appraisal of the 
impact of social change on a contemporary legal system, in the 
midst of \vhicb the authorlives, works, and fights-as he must, if he 
is a responsible citizen - for c-crlain views as against others ? In both 
respects, Law and Social Change in Contemporary Britain had, no doubt, 
its share of errors and prejudices. If I now venture, nonetheless, to 
submit a similar booly, considerably wider in the scope of subject- 
matter as well as in the range of comjiarativc treatment, it is 
certainly not without a consciousness of the very serious inadequacies 
of knowledge and vision from w’hich sucli an attempt is bound to 
suffer. Yet the conviction that it must be made has been streng¬ 
thened by tlie additional experience that 1 have gained, since the 
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publication of the earlier book, through teaching and living in 
Canada and the United States. The difficulties of the undertaking 
are, indeed, immense. The material to be analysed is almost limit¬ 
less. Yet, if a book of this kind is not to fail entirely in its purpose, it 
must keep a balance between too much detail -- which would turn it 
into a series of minor and inadequate textbooks - and unsubstanti¬ 
ated generalities. 

I have therefore concentrated in each of the areas surveyed on 
what appear to me to be the most significant challenges of social 
cliangc, and illustrated them by corresponding responses - or 
failures to respond - in legislation, case law, and legal thinking. 
The comparative treatment is also inevitably selective, within the 
limitations of this writer’s knowledge. Comparative analyses are 
mainly based on the dilfcrent common-law systems on the one hand, 
and some civil-law systems (mostly French and German) on the 
other hand. The rapidly increasing literature has enabled me to 
make fairly extensive references to Soviet law. Except for occasional 
references, I have not attempted to include non-Western systems, 
save in so far as they arc fashioned upon Western patterns. This is 
not due to any lack of sense of their importance, but to lack of ade- 
Ciuate knowledge. 

A very brief survey of the outline and contents of the book may 
clarify both its purposes and its limitations. 

The introductory part has some general reflections on the inter¬ 
relation of legal and social change, against the background of differ¬ 
ent political systems and social pressures. This is followed by an 
analysis of the role of the courts in the adaptation of the law to social 
change. 

The second part is concerned with the impact of social change on 
our principal legal institutions, i.e. property, contract, tort, criminal 
law, and family law. As all these chapters attempt to show% social 
change sometimes affects the concept itself, of property or contract, 
for example; sometimes, the concept remains outwardly unchanged, 
but it is put to new purposes, and eventually comes to represent 
something entirely different from its earlier meaning. In the field of 
property - where a comparison between Continental and Anglo- 
American developments is particularly fruitful ~ the concept of 
property has gradually widened, while the principles governing the 
power and the use of property have been profoundly modified under 
the impact of new social ideas. In the field of contract, it is evident 
that the ideallyp, the contract as an instrument of free bargaining 
between parties on the basis of equality, has been largely displaced 
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by the standardized contract, the collective agrcemciit, anv] Vhi 
impact of public law, cither tlirough the imposilion oi statut 
conditions or die - still imuRidently analysed - phenonienoii n (j 
public-hw contract, which is further treated in the pubik iau 
diapter. 

In the field of tort, the gradual change in principles of tort 
liability, and, in particular, the transformation of the concept of 
negligence ~ which goes together with, and partly overlaps, the 
shift from fault liability to strict liability - is analysed, in conjunction 
with the decisive impact of both public and private insurance on the 
position of the law of tort. This is dmded into two aspects: the 
implications of the shifting of the burden of liability from the defen¬ 
dant to an insurer, and the substitution of public or private com¬ 
pensation by way of insurance, for the damage action in tort. 

The criminal law chapter traces the impact of three major 
phenomena of modern society on the concepts and functions of 
criminal law: the relativization of guilt through modern psycho¬ 
analytical research; the profound changes in the philosophy of 
punishment; and the growth of the modern ‘administrative’ or 
‘public-welfare’ ofl'ence, with purposes and functions largely 
different from those of traditional criminal law. 

The chapter on family law brings together matters usually dealt 
with under different headings, such as marriage and divorce, the 
treatment of the right to life in criminal law, and the place of 
the family in the modern State. This includes such matters as tlie 
problem of indissolubility of marriage and divorce, the various 
attitudes towards the legitimacy of birth control, abortion, and 
artificial insemination, and the profound changes in the social and 
legal position of married women and children. 

The next major part of the book traces the impact of some impor¬ 
tant changes in the social structure of contemporary society on legal 
ideologies. The metamorphosis and partial eclipse of the ideal of 
freedom of trade is traced, against the background of both common 
law and statutory developments, in the field of anti-trust, and other 
public controls. One of the most important phenomena of our time, 
the growth of corporate power, is analysed in its dual impact on the 
position of the corporation in relation to the State and to the in¬ 
dividual. In the same vein, the threefold pressure to which the 
individual is exposed, through the commercial corporation, the 
labour union, and the demands of State security, is analysed. 

The next part of the book consists of an outline of the principles 
of public law as they are developing in the common-law world. The 
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justification for this attempt is the excessive attention still paid to 
procedural safeguards, as compared with the principles of relations 
between public authority and the individual, in the common-law 
jurisdictions. In this chapter, therefore, an extensive comparison 
with the principles and institutions of the Continental systems of 
administrative law has proved particularly important. 

The next part attempts a corresponding analysis for the changing 
international society of our time. A survey of the international legal 
institutions and relations, which arc affected by the divergences of 
social organizations within the family of nations, is followed by a 
brief estimate of the kind of international society into which our 
deeply troubled world - both more interdependent than ever and 
more dcejjly divided by political and social tensions - appears to be 
moving. 

A final chapter seeks to reassess the meaning of the lule of law in 
our time, again taking as its theme ilie triangular tension betw'een 
the claims of individual, group, and Stale. 

It is obvious that, (;ven if the book should succeed in its main 
j)uipose - to outline some of the principal problems and challenges 
to law in our dynamic and turbulent society - it can at best be a 
proh'gotiiena, a challenge to others to elaborate llic many themes 
adumbrated in this book. To the best ofrny ability, 1 have attempted 
to isolate major soc ial changers in cjur society from mcrt'ly personal 
beliefs. On(‘ learned critic of the earlier book'^ has accused it of being 
‘ tendentious, without being frankly soWhile this criticism was not 
shared by many other eminent reviewers, 1 have taken it seriously. 
Value assumptions should be stated frankly. My major assumptions 
arc, first, that L'uv is, in Hc^lmes’s phrasi’, not a ‘brooding omni- 
prcselice in the sky’, but a flexible instrument of social order, 
dependent on tire political values of the socierty whicli it j:)urports to 
regulate, and, second, that the paramount value of VWstcru society 
remains the free and resj^onsible individual. But the legal conditions 
of such freredorn have to be constantly rc'asscssed against the 
changing social framework. 

Granted these premisses, there remains much room lor disagree¬ 
ment. He who believes in the sacramental indissolubility of mar¬ 
riage will reject any attempt to widen the grounds of divorce and to 
depart from the concept of guilt, no matter how overwhelming the 
evidence of discrepancy bctw^cen the theory of the law and the prac¬ 
tice of contemporary divorce may be. To the upholder of undiluted 
mens rea in criminal law, the sympathetic consideration of the public 
welfare offence as a largely different type of sanction will be objee- 
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tionable. Evidence of the disastrous dangers of over*population will 
not move those who regard birth control as inherently evil. The 
ardent champion of private enterprise will not admit that public 
enteiprisc - elFicient or otherwise - is any, even partial, answer to 
the evils of excessive private economic power. And so on. The reader 
will have to make his decision. I claim no more than to have dealt 
with major social phenomena of our time, as a challenge to which 
we must seek a solution, and which we cannot ignore by pretending 
that they are not the lawyer’s province, but that of the legislator, the 
politician, the sociologist, or the economist. 

For better or worse, the creative and moulding power of the law 
has never been greater than in our highly articulate society. And it 
has never been more important that lawyers - as legislators, judges, 
teachers, or practitioners - should be more than highly trained 
craftsmen. 

W. F. 

August, icjijg. 
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Part One 


Theory of Legal Change 



I 


The Interactions of Legal and 
Social Change 


SAVIGNY AND BENTHAM 

The controversy between those who believe that law' should essenti¬ 
ally follow', not lead, and that it should do so slowly, in response to 
dearly formulated sodal sentiment - and those who believe that the 
law should be a determined agent in the creation of new norms, is 
one of the recurrent themes of the history of legal thought. It is 
tellingly illustrated by the conflicting approaches of Savigny and 
Bcntham. ^ 

For Savigny, a bitter opponent of the rationalizing and law¬ 
making tendencies spurred by the French Revolution, law was 
‘ found not ® made Only when popular custom, in part articulated 
by lawyers, had fully evolved, could and should the legislature take 
action. Savigny particularly deprecated the trend towards the 
codification of law, inaugurated by the Napoleonic Codes, and 
spreading rapidly over the civilized w orld. 

By contrast, Bentham, a fervent believer in the efficacy of ration¬ 
ally constructed reforming Iaw\s, devoted a great part of his life to the 
drafting of codes for a large number of countries, from Gzarist 
Russia to the newly emergent republics of Latin America. While 
most of these efforts were not immediately successful, notably in his 
own countiy, whether in the field of civil law, criminal law', evid¬ 
ence, or poor law, his philosophy became increasingly influential as 
the nineteenth century progressed. It w'as Bentham’s philosophy, 
and that of his disciples, which turned the British Parliament - and 
similar institutions in other countries - into active legislative instru¬ 
ments, effecting social reforms, partly in response to, and partly in 
stimulation of, felt social needs.- It is essentially the judge-made 
law that, in the countries of the common-law w'orld, has still in large 
measure resisted legislative - as distinct from judicial - reform, 
although even in the traditional fields of the common law, legislative 
activity is steadily increasing. In most other fields - of which elec¬ 
toral reform, social welfare legislation in the broadest sense, tax 
law, and the reform of the machinery of justice are examples - the 
Bentham philosophy triumphed in the practice of States, as the 
urbanization and industrialization of nineteenth-century Western 



20 . Theory of Legal Change 

society proceeded, and long before the political and social cata¬ 
clysms of the twentieth century posed a series of new challenges 
with which this book is essentially concerned. 

EHRLICH 

Savigny’s theory is today a matter of history, too much out of 
tune with the basic condition of modern society to be a matter 
of serious discussion. But the far more subtle and realistic theory 
proposed a century later by the Austrian jurist Eugen Ehrlich, 
forms a convenient starting point for the reflections offered in this 
chapter.^ 

The similarity of Ehrlich’s to Savigny’s approach lies in his 
emphasis on the ‘living law of people’, based on social behaviour 
rather than the compulsive norm of the State. Norms observed by 
the people, whether in matters of religious habits, family life, or 
commercial relations, are law, even if they are never recognized or 
formulated by the norm of the Slate.'* For Ehrlich, the main sphere 
of the compulsive State norm is in the fields specifically connected 
with the purposes of the State, i.e. military organization, taxation, 
and police administration. While he admits that the sphere of essen¬ 
tial State activities, and, therefore, of the norms created for their 
protection, has expanded in our time, it still remains for him an 
ancillary part of the law, and one he separates from the ‘ living law * 
of the community. 

It is this basic differentiation between a main body of the law, 
which develops from the social life of the ‘people’, living as nations, 
church congregations, business communities, or families, and a 
limited sphere of ‘ State norms’, created for purposes of organization 
and protection, that has lost its validity and meaning in the increas¬ 
ingly indastrialized and articulate society of our time. Today, the 
legislature is everywhere heavily at work, flanked by a multiplicity 
of administrative agencies on the one side and a variety of judicial 
institutions on the other side. It actively moulds and regulates the 
scope of business enterprise as well as the property relations of 
families and even breeding habits. Hire-purchase legislation 
strongly affects purchasing habits, while zoning and town planning 
legislation has a decisive influence on the pattern of land ownership 
and other property rights. A highly urbanized and mechanized 
society, in which great numbers of peoples live close together and are 
ever more dependent upon each other’s actions and the supply of 
necessities outside their own sphere of control, has led to an increas- 
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ingly active and creative role of the conscious law-making instru¬ 
mentalities of the State. 

THE INTERPLAY OF STATE ACTION 

AND PUBLIC OPINION 

It is only certain organic theories of State - which found their climax 
in the Hegelian philosophy of law and State, carried to ultimate 
frenzy in the Fascist theories of twentieth-century Germany and 
Italy - that have turned the State into an abstract and mystical 
entity, moving and acting with a mind and soul of its own. The 
State is indeed the organized power of the community, equipped 
with a steadily increasing armoury of instruments of action, and, as 
such, it is opposed to the unorganized groundswcll of public opinion. 
The power of those who control the machinery of the State has been 
multiplied manifold, absolutely and relatively, by the development 
of the modern legislative and administrative machinery as well as 
the growing concentration of physical and technical power, and the 
means of communication. But it is still ihe people, groups and indivi¬ 
duals, who control the machinery. They are, themselves, to a 
greater or lesser extent, the representatives of the social forces which, 
in turn, they seek to mould and control through the instrumentali¬ 
ties of the State. At the one extreme, a ruthless individual or a small 
group, holding in their hands a concentrated power which the 
modern Fascist and Communist systems have demonstrated, may 
seek to impose their will, in the form of laws, regulations, and police 
action, on an apathetic or cowed community. At the other extreme, 
prevalent in primitive communities, but increasingly infrequent in 
our time - a government may be essentially representative, taking 
the minimum of action, when required by over^vhelming pressure 
to do so. But whether we are concerned with the abolition of secret 
police powers, the creation of legal remedies against administrative 
action, the enactment of an anti-trust law, or the introduction of 
new divorce grounds, there is always some inter-relation between 
the State machinery which produces these changes, and the social 
opinion of the community in which they are intended to operate. 
The kind of inter-relation that obtains in any given situation is 
essentially determined by two factors; (a) the type of political 
system that controls legal action; (b) the type of social interest 
which is the object of the legal regulation in question. 
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CONSTITUTIONAL PATTERNS AND 
LEGAL CHANGE 

Modern dictatorship resembles older forms of absolutism in its 
hostility to any form of separation of powers, and in the concentra¬ 
tion of as many functions of government in as few hands as possible. 
It is distinguished from older forms of absolutism by the sophistica¬ 
tion and refinement of the legislative, administrative, and judicial 
techniques, developed in intermediate centuries. A system of 
government that controls, directly or through faithful lienchmen, 
the machinery and all levels of executive power subject to no j udicial 
suxjcrvision, and that, through a combination of political appoint¬ 
ments, insecurity of tenure, and direct instructions, also controls the 
administration of justice, has an ai>parently unlimited power to 
make whatever laws the ruling junta deems necessary. As such a 
government has, among its many other powers, complete power 
over all forms of education and the media of communication, it may, 
in due course, be able to mould and condition the minds of the 
people which it controls to such an extent that they will meekly, or 
even enthusiastically, accept whattwer laws the masters impose 
upon them - either by direct decree or by using the trappings of a 
pseudo-democratic legislative process. Twelve years of Nazi 
government in Germany showed the length to which such a process, 
ruthlessly and fanatically pursued, may go. 

More significant, perhaps, is a study of the inter-relation of law 
and social change in the Soviet Union.^ For the Soviet system has 
now been in operation for well over forty years, long enough to re¬ 
fashion the entire political, economic, and legal system of the 
country as well as the education and growth of an entire generation. 
The Soviet legal revolution has gone much further than the Nazi 
legal revolution. Unlike the latter, it has not confined itself to the 
constitutional structure and the system of political power, but 
basically changed the conditions of production and commercial 
transactions and, with it, the structure of legal ownership and con¬ 
tract. It has also effected basic changes in family relationships, by 
approximating the making and dissolution of marriages to the con¬ 
clusion and discharge of contracts, by creating complete equality 
between men and women, by drastically improving the status of the 
illegitimate child, and by the legalization of abortion.® Like the 
Nazi system, the Soviet system has entirely subordinated the rights 
of the individual and of groups to the State, using for that purpose 
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the para-legal powers of a powerful secret police, with its own 
quasi-criminal procedure, the political pressures of the ubiquitous 
Communist Party, and mass detention and deportation without 
trial. 

But the survival and consolidation of the Communist rt^gime in 
the Soviet Union is in large measure due to its positive achieve¬ 
ments, Whereas the Nazi Government despised education and 
educated people and, during its short regime, largely lived on tliie 
intellectual achievements of former generations of Germans, the 
Soviet Government strove successfully to turn a backw^ard into an 
educated nation, albeit to the exclusion of free thought in political 
matters. The result of tliis process is, it seems, that the Government 
can no longer impose the most ruthless forms of civil oppression ui)on 
a new and better educated generation. This would seem to explain 
the drastic curtailment of the once almost unlimited powers of the 
M.V.D. and several other reforms in the judicial process, although 
they do not basically affect the concentration of legal and political 
power in the hands of the Government. 

Equally significant is the fact that after more than forty years of 
Soviet law, despite many basic dilferences between the Soviet and 
other lc:gal systems, no basically new concepts or legal relationships 
have developed. The machinery of justice operates in forms and pro¬ 
cedures comparable to those of other systenxs, although, of course, 
not in the independence cherished by democratic forms of govern¬ 
ment. Groups within the State, such as churches or trade unions, 
survive, the former tolerated despite the basic hostility of the Marxist 
philosophy and the official doctrine of the Soviet State to any 
organized religion; the latter an essential part of the State, but with 
very limited functions and without the essential autonomy that is 
part of the liberal concept of freedom of association. Marriage 
survives as a monogamous institution, and although it is in theory a 
much less strict union than, for example, the American marriage, 
comparison of the practice of marriage in both countries would 
make this assertion very doubtful.’ Contracts continue to be con¬ 
cluded and enforced, although the most important contracts are 
those between Government-owned corporations, which operate the 
main branches of industry and commerce. Private property exists 
and is recognized, altliough on a much more limited scale than in 
non-Socialist countries. Tort actions prosper and are dealt with very 
much as in other industrialized countries. The social insurance 
system is closely comparable to that of Great Britain or the Scandi¬ 
navian countries. 
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A totalitarian government can, indeed, use its monopoly of the 
law-making and executive powers for the re-shaping of law, in dis¬ 
regard of the democratic processes of opinion, to a far greater extent 
than other systems, but it is limited by the need to secure at least 
the acquiescence and, where it produces an educated minority, the 
willing acceptance of its law. It is, on the other hand, limited by the 
permanence of certain categories of social relationships, dictated 
by the conditions of human life and society rather than by a specific 
political ideology. 

In a democracy, the interplay between social opinion and the 
law-moulding activities of the State is a more obvious and articulate 
one. Public opinion on vital social issues constantly expresses itself 
not only through tiie elected representatives in the legislative 
assemblies, but through public discussion in press, radio, public 
lectures, pressure groups, and, on a more sophisticated level, throijgh 
scientific and professional associations, universities, and a multitude 
of other channels. 

Because of this constant interaction between the articulation of 
public opinion and the legislative process, the tension between the 
legal and the social norm can seldom be too great. It is not possible 
in a democratic system to impose a law on an utterly hostile com¬ 
munity.® But, a strong social ground swell sooner or later compels 
legal action. Between these two extremes, there is a great variety of 
the patterns of challenge and response. On the one hand, the law 
may at length, and tardily, respond to an irresistible tide of social 
habit or opinion. Such is the case with the gradual enlargement of 
divorce grounds in the great majority of uon-Catholic Western 
countries ~ either through the addition of new divorce grounds 
(cruelty, incompatibility, etc.) or the judicial extension of existing 
grounds for divorce or annulment (e.g. annulment for fraud in the 
State of New York). The extension of legitimate divorce is a response 
to the increasing freedom of movement of the married woman in 
modern Western society, a loosening of religious ties and social 
taboos, and the development of social habits which lead to the dis¬ 
solution of a vastly increased number of marriages, with or without 
the sanction of law. Here the alternative for the legislator is to per¬ 
mit an increasing gap between legal theory and social practice to 
develop, or to respond to an overwhelming change in the social 
facts of life. ® Again, suicide which is still in theory a crime in the 
common-law jurisdictions, has in fact ceased to be so, not through 
an act of the legislator, but through an all but universal practice of 
regarding suicide ipso facto as committed ‘while of unsound mind\ 
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On the other hand, a determined and courageous individual or 
small minority group may initiate and pursue a legal change, in the 
face of governmental or parliamentary lethargy, and an indifferent 
public opinion. Such legislation as now exists in many countries 
for the preservation of forests or wild life, or the conservation of 
other vital resources, has been the belated result of the determined 
efforts of small groups of men who saw beyond the immediate 
interests not only of vested interests but of the ordinary legislator 
and government executive. A much needed liberalization of the 
English divorce law effected in 1937 was the result of the almost 
single-handed efforts of an individual Member of Parliament, Mr 
A. P. Herbert. But while the determination of far-sighted indivi¬ 
duals is often an indispensable factor, it cannot become effective in a 
democracy unless there is a minimum of acceptance by public 
opinion. When President Franklin Roosevelt carried through the 
legal revolution in American labour relations, symbolized by the 
National Labour Relations Act, he enjoyed the unusual combina¬ 
tion of a brilliant political mind and a large Congrejssional majority 
~ although the opposition of a majority of the Supreme Court judges 
retarded the process for a while. But he could not have carried 
through the change unless far-i’caching changes in industrial 
organization, on the side both of employers and labour, had made 
the acceptance of collective bargaining as the essential instrument 
of negotiation a vital necessity, and unless tlie convulsions of the 
great depression of the early thirties had greatly weakened both the 
power of the employers and the ideological strength of extreme 
economic individualism. Town planning legislation in England, 
and zoning legislation in the United States, has been the belated, 
and far from sufficient, response to tlic social and aesthetic chaos 
created by generations of unplanned speculative building and 
urban development. But the pioneering efforts of what was origin¬ 
ally a small group of town planners and sociologists would not have 
come to fruition until the point had been reached when even the 
ordinary citizen and the average national and local legislator had 
at last been impressed with the immediate urgency of the condi¬ 
tions which it was sought to remedy. In recent years, the Indian 
Constitution of 1949 has abolished both the polygamous marriage 
and the c^ste system, in the face of age-old social and religious cus¬ 
tom. Flow far this legal revolution will be successful, is still a matter 
of some uncertainty. That it has a reasonable prospect of succeeding 
is, in itself, a sign of the greatly increased power of modern State 
action as against old social custom. But not even the prestige of a 
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Nehru, or the predominance of the Congress Party in organized 
political life in India, could have attempted such far-reaching re¬ 
forms, unless the impact of Western ideas had effected a far-reaching 
change in educated public opinion. 

Similar problems arise in the transformation of long-standing 
and, until recently, unalterable personal status laws in the Muslim 
world. The sacrosanctity of the Shari ‘a - the canon law of Islam - 
derived partly from its predominantly theological origin^” and 
partly from the static character of overwhelmingly rural, nomadic, 
and autocratically governed societies. But while the hold of Islamic 
religion remains as strong as ever, the majority of Islamic States are 
in a process of rapid economic and social change, leading to increas¬ 
ing commercialization and industrialization. The first and major 
legal impact has been in the field of civil and commercial law, where 
a majority of Islamic States have introduced codes based on the 
leading Western (particularly French) systems or a blend of Shari ‘a 
and Western principles. But more recently, the effect of this trans¬ 
formation and the closer contact with other systems has increasingly 
affected family law and, in particular, the ‘miserable lot of Muslim 
wivesIraq, Jordan, Lebanon, Pakistan, and the Sudan 
have at least begun to introduce reforms which give some rights to 
the ^vife. Kerc, as in India, legislative action could not have been 
attempted unless social changes, such as urbanization, and intellec¬ 
tual influences (from Western ideas absorbed by the younger edu¬ 
cated generation) had prepared the soil. The transformation of 
personal status law is, however, likely to be far slower and more 
difiicult than the introduction of Western-modelled modern pi in- 
ciples of obligation and commercial transactions. 

Examples have already been given of the response of the law to 
social change not through legislation, but through judicial reinter¬ 
pretations.^^ When the Supreme Court of the United States, in 
1954,^^ after a series of preparatory'^ judgements, upset the interpre¬ 
tation of the 14th Amendment on the equality of races, given nearly 
half a century earlier, it partly responded to, and partly led, public 
opinion. It certainly could not have made the attempt - how suc¬ 
cessfully, is still an open question - unless the intervening period had 
brought a great change in the economic and educational sta tus of the 
American negro, and a corresponding evolution in the attitude of 
responsible individuals and important social groups, such as the 
armed forces, churches, universities, and at least part of organized 
labour. 
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STATE POWERS AND THE CONTROL OF 
PERSONAL LIBERTIES AND 
ECONOMIC RIGPITS 

The rights of business and labour to organize, concentrate, and 
monopolize, social security legislation of all kinds, matters of educa¬ 
tion, and of the political and civic status of religious and racial 
groups within the State, all these are matters of such general impact 
on the life of the community that they call sooner or later for legis¬ 
lative, administrative or, in some cases, judicial action. By contrast, 
the so-called ‘lawyers’ law’ is generally concerned with matters of 
more technical and limited import. I'hey are essentially within the 
sphere of the traditional coimnon law, regulated by a gradually 
evolving judge-made law in the common-law jurisdictions, and the 
civil codes in most other jurisdictions. In this sphere, there is a more 
strictly defined interplay of social change, legal evolution by judicial 
interpretation, and legislative action, which varies from country to 
country and from time to time. Professional groups and the technical 
training of the lawyer play a predominant role, and it is in this field 
that the courts arc still largely expected to carry on the process of 
legal evolution in response to social change, although, as we shall 
see, they have often failed to rise to the challenge. In matters of 
contract, tort, definition of property rights, form and validity of 
wills, matrimonial rights, and the like, the interaction between law 
and social change, while often of considerable social and economic 
importance, is predominantly a matter of give and take between 
relatively small and highly trained professional opinion on the one 
side, and the courts or, in certain cases, the legislature, on the other 
side. In this field arc such matters as the erosion of the contributory 
negligence rule evolved by the common law, the recognition of 
comparative negligence in England and a number of American 
jurisdictions, and the consequent apportionment of damages in 
proportion to the respective fault of the parties; liability of occupiers 
of land to various categories of visitors, formal validity of wills made 
abroad, or changes in the rule against perpetuities. These matters 
are generally the jealously guarded preserve of the trained lawyer, 
and they have a subordinate place in the attention of the legislative 
bodies which are preoccupied with matters of more obvious and 
popular concern to the community at large. But while the necessary 
corollary should be the adaptation of the law by an interplay of 
social pressure and judicial response, the courts have often been 
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handicapped, notably in the common-law jurisdictions, by their 
adherence to precedent and a frequent disinclination to take note of 
changes in public opinion.^® After the English House of Lords had 
resolutely refused to effect the necessary simplification and rationali¬ 
zation of the liability of occupiers of land to visitors, despite the fluid 
state of the precedents and a great deal of professional writing on 
the subject, it was necessary to appoint a Royal Commission and, 
subsequently, to enact legislation to reform this branch of the law. 
The same was true some years earlier of the law of comparative 
negligence, which, in the United States, still varies from state to 
state. In some fields, the courts are unable to effect the necessary 
reform of the common law not only because of long tradition, but 
because the interests of governments are too closely involved. The 
British Crown Proceedings Act of 1947 and, less extensively, the 
American Federal Tort Claims Act of 1946 have abolished most of 
the archaic and socially untenable rule of immunity of governments 
from suit in contract and tort, but in the majority of the American 
jurisdictions the rule survives, wholly or in part.^® While the courts 
with few exceptions feel unable to abolish it. State legislatures and 
governments seldom feel impelled to take action. In the field of 
family law, some relations are capable of judicial adjustments; 
others are too fundamental to respond to any legislative change. 
Generally, legislative reform has been necessary to effect the adjust¬ 
ment of the property rights of the married woman to her drastically 
changed position in the modern Western world. Sometimes, a mat¬ 
ter of what is normally ‘ lawyers’ law ’ becomes entangled with State 
policy in a different field. One of the most fundamental differences 
between the civil and the common law is that between the various 
systems of community property ~ embodied, in one form or another, 
in all contemporary civil codes - and the system of separation of 
property enshrined in the common law. But some of the western 
and southern jurisdictions in the United States have community- 
property s>^tems based on former French or Spanish affiliations. 
When some years ago, these states applied the community-property 
system to income-tax law by enabling husbands and wives to split 
their total joint income for income-tax purposes, a number of 
common-law jurisdictions proceeded to introduce community 
property solely for the purpose of legislating corresponding tax con¬ 
cessions, When the Federal Tax Law made the joint income-tax 
return universal, thcyspecdilyreverted to their traditional common- 
law system. Again, there are certain branches of family law in which 
only legislation can create a new status. The adoption and legitima- 
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tion of children responds to a widely felt need, and it is overwhelm¬ 
ingly approved by contemporary public opinion. It is only legislative 
action which can create the status of an adopted or legitimated child, 
for such a status requires a specific regulation of the respective rights 
and duties, as between the various parties concerned, and adminis¬ 
trative machinery, which cannot be effected by judicial adapta¬ 
tion.^^ 


THE VARIOUS PATTERNS OF 
DEMOCRACY, AND LEGAL CHANGE 

The contemporary Constitutions of France, Great Britain, India, 
West Germany, and the United States can all be characterized as 
democratic, but such are the differences in their constitutional struc¬ 
ture that the interchange between social opinion and the legislative 
process is greatly affected. In the parliamentary system developed 
by Great Britain, and adopted by the major Dominions of the 
British Commonwealth, a two-party pattern prevails. The govern¬ 
ment formed by the victorious party almost invariably controls a 
safe majority for a number of years, and is therefore usually able to 
push through important legislative measures. Cabinet leadership 
and government initiative are decisive, in relation to the law-mak¬ 
ing role of the private Member of Parliament, who is only occasion¬ 
ally able to put through a major legislative measure, with a mixture 
of luck and dogged persistence. 

The importance of government leadership and predominance in 
the legislative process is further enhanced where a parliamentary 
system of the type just described goes together with the over¬ 
whelming - and more than temporary - predominance of one party. 
This is the case in contemporary India, or in Burma, where the 
Government Party has not only been the architect of political 
independence, but has, since attainment of independence, enjoyed 
an overwhelming majority. 

Where, as in the French Fourth Republic or in the Weimar 
Republic, the parliamentary regime is built upon a plurality of 
parties - some representing sectional interests rather than national 
political movements - none of which is able to govern singly, so that 
governments are formed by shifting and unstable coalitions of a 
number of parties, the scales are more heavily weighted against the 
translation of new social developments into legislative reform. For 
such reforms demand positive action, and the difficulty of obtaining 
agreement among coalition partners, usually united only in a 
^mariage de convenance'* and deeply divided over major issues, means, 
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in efTccl, a veto power of any one of the partners. Thus, French 
Socialists and Popular Republicans have found themselves usually 
united over questions of international policy and social reform, but 
deeply divided over questions of educational policy. On the other 
hand. Left and Right arc sliarj^Iy divided over questions of foreign 
and colonial policy. There arc fleep conflicts between the various 
parties oxer questions of tax ])<>licy and social services. The result is 
more often than not a maximum ofdebate and a minimum of legis¬ 
lative action. 

It should, howex cr, be f>ointi'd out tliat the unoflicial veto power 
of minority groups obtains in all democracies, to a greater or lesser 
extent, and tliat it need not necessarily find organized expression in 
any oik^ political party. In terms of legal and social reform, demo¬ 
cracy means implementation of the will of the majority only with 
very severe restrictions. Thus a well-organized and influential 
minority can delay changes to which it objects strongly almost 
indefinitely, even though a majority of the people might favour it. 
'liierc is, for example, a widespread movement for the establishment 
of public birth-control and family advice centres, as one means of 
reducing the countless thousands of illegal abortions performed 
annually in all industrialized countries where abortion is not 
legalized or put under public guidance. In many of the American 
states, e.g. in the State of New York, determined Catholic opposition 
to any form of official sanction of birth-control makes the establish¬ 
ment of such centres virtually impossible, even though a majority 
of the people might favour t hem. As long as we arc concerned with 
criminal sanctions, c.g. for suicide, infanticide, abortion in cases of 
extreme necessity, such as imminent danger to health or rape,^® it is 
somewhat easier to effect a tacit legal change by abstention from 
prosecution, by verdicts of accjuittal, or by a permanent judicial 
fiction such as that of the .state of‘unsound rnind^, invariably pre¬ 
sumed noxvadays in the case ol' suicide. This, however, affords no 
relief where po.sitivc acliou is required, for example, by the estab¬ 
lishment of birth-control clinics, or a change in the legal status of 
illegitimate cliildren. 

Legal Change in Federal Systems 

Many obstacles to the translation of social into legal change are 
offered by federal constitutions. A federal system is predicated on a 
balance of power. Although there are significant differences be¬ 
tween various federal States, the preponderant eflbct of the system 
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of balances is to reduce the power of government and, with it, the 
power of positive action. 

While each federal structure has its particular composite of checks 
and counter-checks, many of them based on historical and local 
characteristics, three major factors, each tending to retard legisla¬ 
tive action and response to new social needs, are built into the 
federal system as such: 

First, the distribution of powers between Federation and States. 
As recent history has shown, it does not make much difference 
whether the Federation or the States have the residuary legislative 
power. In Australia, it is the Commonwealth, in Canada it is the 
Provinces which have enumerated legislative powers. Yet, the con¬ 
stitutionality of the so-called Canadian New Deal legislation of the 
early thirties was invalidated by the Privy Council, then the highest 
constitutional tribunal for C'anada, by a narrow interpretation of the 
power of the Dominion to legislate for ‘peace, order, and good 
government’ in the light of the provincial powers to legislate for 
‘property and civil rightsOn the other hand, the Australian 
High Court limited the apparently unambiguous power of the 
Commonwealth to legislate in respect to banking by extending the 
meaning of another clause of the Constitution, guaranteeing the 
free How of trade, so as to turn it into a protection of individual free¬ 
dom to trade, as an implied constitutional prohibition of the nation¬ 
alization of banking.During the decade following the initiation of 
the ‘New Deal’ in the United States, a considerable proportion of 
the social-service legislation, in regard to collective bargaining, 
protection of children and women, minimum standards, etc., was 
effected and judicially upheld by means of the Inter-state Com¬ 
merce Clause. The powder of the Federation in matters of inter-state 
commerce was read so as to include compliance with certain social 
standards. 

Overwhelmingly, however, the distribution of powers between 
the Federation and the States acts as a brake. As there is almost 
invariably an interlocking of various subject-matters, which are 
seldom united either in Federal or State hands, it is often possible, 
as we have just seen, to emphasize either the one or the other aspect. 
In cases of serious doubt, necessary legislation will not be initiated. 
Even the approval by a constitutional organ specially constituted to 
safeguard the interest of the States, such as the United States Senate 
or the German Bundesrat, will not bring about a change which any 
one of the States may challenge as being an infringement of its 
reserve. Thus, the States of the ‘deep South’, today, claim, in effect. 
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that any legislative or judicial federal power in regard to the con^ 
stitutionally guaranteed equality of races is implicitly limited by the 
State power in regard to education. 

The second major built-in brake lies in the separation of functions 
between the three branches of government. In the typical modem 
federation, such as the United States, Australia, Canada, India, and 
West Germany (but not Switzerland), the principal restraining 
ftuiction is exercised by the Supreme Court of the country, which 
passes the final verdict on the constitutionality of both Federal and 
State legislation. The immense influence which the exercise of this 
power can have on the social structure of a country is illustrated by 
the efihetive postponement of social-security legislation in the 
United States, through the interpretation given by the Supreme 
Court for many decades to both Federal and State Acts enacting 
compulsory* social standards as being an unconstitutional violation 
of the ‘due process’ clauses; a parallel, of shorter duration, is the 
invalidation of the social-security legislation of Canada, until an 
amendment of the British North America Act was passed. Given the 
general pattern of distribution of functions between Federal and 
State governments, the court can decisively influence the national 
pattern of social welfare, transport and communications, trade and 
business, education, and many other vital fields. 

The power of the court - acting negatively, through the striking 
down of legislation, not positively through the stimulus to new 
legislation - is greatly increased where a constitution embodies a 
‘Bill of Rights’.22 This Ls the case, notably in the Constitution of the 
United States, and the post-war Constitutions of West Germany 
and India, but not in the Federal Constitutions of Australia and 
Canada. The basic freedoms usually enshrined in such Bills of 
Rights - of worship, speech, association, movement, property, and 
trade - and the equalities guaranteed in regard to race, sex, religion, 
are inevitably of such sweeping and general character that the role 
of interpreter comes close to that of the legislator. The judicial 
function merges with the policy-making function. This is hardly a 
matter of choice for the court, but of necessity. A court which, as in 
Plessjy v. Fergusony^ inteiprets the constitution as guaranteeing 
‘separate but equal’, but not integrated, facilities of education for 
whites and negroes is as much a policy-maker as a court which 
interprets the constitution as guaranteeing complete equality in 
every respect, including the integration of schools. The constitu¬ 
tion is the basic law of the country, designed to endure for a long 
time, and notoriously difficult to amend. If, as is claimed by some. 
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the interpretation of the court should strictly accord with the inten¬ 
tions of the makers of the constitution at the time of its enactment, 
this would mean, for example, that a clause such as the Inter-state 
Commerce Clause has the same meaning in the 1950s as in the pre- 
industrial eighteenth century.-^ 

As we have seen, the British parliamentary pattern, as it prevails 
in the Federations of Australia and Canada, shows a high degree 
of conformity between the excc.utive and legislature. By contrast, 
the United States Constitution imposes a further vital check on the 
adaptation of law to social change by the rigid separation of the 
executive and legislature. Even in the not too frequent cases of 
coincidence of Presidential and Congressional control, executive 
initiative meets with a multitude of obstacles in the legislature. In 
the American system of government, these checks operate, first, 
through a multitude of legislative committees, often controlled by a 
majority hostile to the executive; and, secondly, through the dupli¬ 
cation of the legislative process in the two Houses of Congress, where 
one of them, the Senate, incorporates the federal element. The 
federal element is, in some federations, notably the United States, 
further reinforced by the weighting of votes and influence in favour 
of the smaller states.^® In the United States Senate, each of the fifty 
states is represented by two Senators. Although, in due course, the 
progressive industrialization and urbanization of the country may 
diminish the gap between the outlook of the highly industrialized, 
densely populated major states on the one part, and the smaller, 
rural states on the other part, it is still significant. The social prob¬ 
lems, for example, of Vermont or Nebraska, are not the same as those 
of New York or California. But the influence of the smaller states - 
which will usually, though not invariably, feel far less impelled than 
the larger industrialized states to enact legislation in response to 
social demands coming from urbanized and industrialized regions — 
will, in tlie Senate, be disproportionately large. It is usually only in 
times of major emcrgencie.s — war, major economic depressions, or 
natural catastrophes of nation-wide proportions - that these diver¬ 
gent pulls can be overcome, as, for example, in the early years of the 
New Deal. Normally, the factors of conservatism and inertia will 
retard or impede positive action, e.g,, in the field of economic aid 
for foreign countries, the reorganization of the armed services, or the 
extension of federal aid to scliools and other educational institutions. 


T-l,c.s.-b 
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CONCLUSIONS 

We have seen that in a democratic system of State organization there 
is a great variety of interactions between social evolution and legal 
change. The stimulus may come from a variety of sources, some of 
which have been briefly surveyed. There may be the slowly growing 
pressure of changed patterns and norms of social life, creating an 
increasing gap between the facts of life and the law, to which the 
latter must eventually respond. There may ber the sudden imperious 
demand of a national emergency, for a redistribution of natural 
resources or a new standard of social justice. There may be a far¬ 
sighted initiative of a small group of individuals, slowly moulding 
official opinion until the time is ripe for action. There may be a 
technical injustice or inconsistency of the law demanding correction. 
There may be new scientific developments calling for new forms of 
legal evidence (such as acceptance of blood-group tests for the 
negative proof of paternity). 

The law responds in various ways, too. The speed and manner of 
its response is usually proportionate to the degree of social pressure. 
It is also influenced by the constitutional structure. But circum¬ 
stances and personalities may hasten or retard the response. In the 
sphere of‘political law* or where a new status is created, legislative 
action is required. In other fields, there is a give and take between 
legislative and judicial remedial action, in jjart determined by the 
subject-matter but in part by the changing and diverse attitudes of 
legislators and judges. 
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The Courts and the Evolution 
of the Law 


Every legal order, federal or unitary, whether of civilian or com¬ 
mon-law background, faces the problem of the role of the court in 
the evolution of law. 

This problem has become increasingly articulate and complex in 
the present century\ Until the turn of the century the opinion pre¬ 
vailed in theory" and practice that there was a clear-cut division be¬ 
tween the spheres of the legislator and the judiciary. It w'as the 
function of the former to make the laws, and of the latter to apply 
them. Perhaps this simple doctrine, propounded by the analytical 
jurisprudence of both English and Continental provenance, would 
have been less self-confident if it had had a closer acquaintance with, 
and understanding of, the role of the Supreme Court in the United 
States. However, despite the natural-law flavour of many of the 
decisions of that latter Court, it seemed, itself, predominantly con¬ 
vinced of the absence of any intention on its part to interpret the 
Constitution according to any but self-evident principles of con¬ 
struction. 

It is diflicult to say whether it was primarily the increasing chal¬ 
lenge of new social problems, or a gradual revolution in thinking, or 
- as the present author would be inclined to think - an interaction of 
these factors, that, towards the turn of the century, led writers and, 
subsequently, courts in the leading countries of the Western world 
to challenge the assumptions so easily held during the nineteenth 
century. 

When the French jurist, Geny, in a work first published in 1899,^ 
looked back on nearly a century of legal developments under the 
Code Civil, he found that the courts had transformed the Code 
through creative interpretation in many vital respects. French courts 
have, for example, adapted the delict provisions of the Code Civil 
(articles 1382-6) to the new realities of industrial accidents, of 
railway traffic, motor-cars, and aeroplanes. The results of such 
thought were apparent in the German Civil Code of 1900, whose 
general clauses have enabled the German courts to cope with such 
tremendous upheavals as th e great inflation following the First World 
War or to develop a comprehensive law of unfair competition.® 
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Even more clearly, the Swiss Civil Code of 1907 directs the 
judge to decide as if he were a legislator when he finds a gap in the 
law, guided by ‘approved legal doctrine and judicial tradition*. 
A more recent version of the same idea is article 3 of the Italian 
Civil Code of 1942, which directs the court, in cases that remain 
doubtful after the exhaustion of normal methods of construction, to 
decide ‘according to the general principles of the jurisprudential 
organization of the State*. 

From very different premisses, English and American jurists 
came to conclusions not very different from those of the Continental 
jurists and legislators. Dicey, in his Lat^ and Public Opinion in 
England during the Nineteenth Century analysed the transition from the 
liberal premisses of Benthamite philosophy to the increasing import¬ 
ance of active social-service legislation, and the beginnings of the 
collectivist society which is now in full blossom. 

In the United States, over half a century ago, Roscoe Pound 
started to examine law and legal problems from the point of view of 
conflicting interests and values. The examination, not only of prob¬ 
lems of constitutional law, but of common law, labour law, criminal 
law, and other fields, led Pound, and the many jurists who developed 
and modified his approach, to see law predominantly as an instru¬ 
ment of social engineering in which conflicting pulls of political 
philosophy, economic interests, ethical values, constantly struggle 
for recognition against a background of history, tradition, and legal 
technique. Mr Justice Gardozo formulated the result of a life-time 
of reflection and practical experience in the following terms^: 

. . . logic and history, and custom, and utility, and the accepted stand¬ 
ards of right conduct, are the forces which singly or in combination shape 
the progress of the law. Which of these forces shall dominate in any case, 
must depend largely upon the comparative importance or value of the 
social interests that will be thereby promoted or impaired. One of the 
most fundamental social interests is that law shall be uniform and impar¬ 
tial. There must be nothing in its action that savours of prejudice or even 
arbitrary whim or fitfulness. Therefore in the main there shall be 
adherence to precedent. There shalfbe symmetrical development, con¬ 
sistently with history or custom when history or custom has been the 
motive force, or the chief one, in giving shape to existing rules, and with 
logic or philosophy when the motive power has been theirs. But sym¬ 
metrical development may be bought at too high a price. Uniformity 
ceases to be a good when it becomes uniformity of oppression. The social 
interest served by symmetry or certainty must then be balanced against 
the social interest served by equity and fairness or other elements of social 
welfare. These may enjoin upon the judge the duty of drawing the line at 
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another angle, of staking the path along new courses, of marking a new 
point of departure from which others who come after him will set out 
upon their journey. 

If you ask how he is to know when one interest outweighs another, I 
can only answer that he must get his knowledge just as the legislator gets 
it, from experience and study and reflection; in brief, from life itself. 
Here, indeed, is the point of contact between the legislator’s work and 
his. 

Even before the First World War the growing pressure of new 
industrial and technical developments, of new social and political 
philosophies, had led jurists of many countries, independently of 
each other, to think about law in new terms: to see it primarily as an 
instrument of social evolution. Legal logic and techniques came to 
be seen as clcmients, but by no means the sole, or even the predomi¬ 
nant factor, in the unending race between law and new social 
problems. 


PRECEDENT AND SOCIAL CHANGE IN 
THE COMMON LAW 

Since the First World War the tempo of social change has acceler¬ 
ated beyond all imagination. With it, the challenge to the law has 
become more powerful and urgent. We have seen that many years 
ago, leading jurists and judges concurred that it was not only the 
right but the duty of the judge to take note of fundamental changes 
in public opinion. Indeed, it is almost certain that the common law 
would no longer exist if great judges had not from time to time 
accepted the challenge and boldly laid dowm new principles to 
meet new social problems. The decisions which reflect such judicial 
revolutions are relatively few in number, but they stand out as land¬ 
marks. Eveiy one of them symbolizes a new social epoch and has 
laid the foundations on which hundreds of elaborations or routine 
decisions can be built up. A few examples may suffice to illustrate 
this point. 

When Blackburn j. formulated the rule in Rylands v. Fletcher,^ 
he began to adapt the principles of tort liability to the era of 
expanding industrial enterprise in a once predominantly agri¬ 
cultural society,® The technique by which that great judge accom¬ 
plished this feat was the collection, synthesis, and remoulding of 
several instances of liability which, in Dean Wigmore*s language, 

wandered about, unhoused and unshepherded, except for a casual atten¬ 
tion, in the pathless fields of jurisprudence, until they were met by the 
master-mind of Mr Justice Blackburn who guided them to the safe fold 
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where they have since rested. In a sentence epochal in its consequences 
this judge coordinated them all in their true category. 

Another judgement of Blackburn laid the foundations for the 
principle of legal liability of public authorities, now of outstanding 
importance in the age of government enterprise. 

The twentieth-century counterpart of the rule in Rylands v. 
Fletcher,^ the juridical creation of a direct action by a user or con¬ 
sumer against the manufacturer of a faulty product, is technically 
simply an abandonment of the principle that if contractually 
liable to /?, cannot simultaneously be liable in tort for the same 
action or omission to G, But sociologically, it means the judicial 
recognition of the age of mass manufacture and standardized pro¬ 
ducts, an age in which the economic position of the retailer is 
vitally changed. In the field of contract, the development of the 
doctrine of frustration was stimulated by the upheavals of the First 
and Second World Wars. The doctrine has, in English and 
American law, not yet assumed the same significance as on the 
Continent, mainly because the social and economic upheavals have 
not been as great. The main impetus was given to it by the requisi¬ 
tioning of the British Merchant Navy in the First World War, an 
event of basic economic importance in a maritime nation. It was the 
shattering inflation following the First World War which led the 
German courts to develop the doctrine of frustration of contract 
from certain general clauses in the German Civil Code. It became 
an instrument for the judicial ad justment of obligations which had 
become grossly unjust as a result of drastic currency devaluation. 
This doctrine has had great influence on other Continental systems 
such as French, Swiss, and Greek law. That its significance in 
English law has also increased is shown by some recent decisions of 
the Court of Appeal.® While the doctrine of frustration is accepted 
in American law, its practical impact has been small, because the 
economy of the United States has not so far been basically shaken by 
wars or inflations. The two most interesting decisions on the subject 
were characteristically provoked by a priority system for auto¬ 
mobiles established during the Second World War,^® and a severe 
shortage of certain materials caused by the Korean War.^i In 
neither case was the disturbance of the contract situation found 
drastic enough to justify exoneration of the party affected. 

The principle stare decisis has set certain limits to judicial law¬ 
making which are apparent in the fate of the doctrine of common 
employment. Invented at a time when judges thought in terms of 
patriarchal households and small-scale business,long been 
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found utterly unsuited to the facts of modern industrial employ¬ 
ment, In a number of decisions, the House of Lords whittled down 
the doctrine, but was unable to abolish it.^^ This was eventually 
accomplished by the k^gislator througli the Law Reform (Personal 
Injuries) Act, 1948. 

Another area in w’hich the courts have played an important role 
in the adjustment of law to new social realities is the field of matri¬ 
monial relations. Here, English courts have, in recent years, intro¬ 
duced ccrlain ideas of community property into the settlement of 
property issues between husband and wife.^^ 

Yet the majority of the British and Commonwealth judges still 
take the view that there is a diflerence, not only of degree, but of 
kind, between the making of the law - which is the legislator’s field - 
and the application of the law, which is the judge’s domain. This 
view^ was put in blunt terms by Lord Jowitt l.c. on the occasion of 
the Seventh Legal Convention of the 1 aw Council of Australia^^: 

Please do not get yourself into the frame of mind of entrusting to the 
judges die working out of a w'hole new set of principles which does accord 
with the requirements of modern conditions. Leave that to the legisla¬ 
ture, and leave us to confine ourselves to trying to find out what the law is. 

These observations were occasioned by the discussion of a learned 
paper by Mr Justice P’ullagar of the High Court of Australia, dealing 
with the problem of ‘Liability for Representations at Common 
Law a problem recently underlined by the decision of the Court of 
Appeal in Candler v. Crane, Christmas & Co.'^^ The discussion showed 
up clearly the main weakness in Lord Jowitt’s contention: the 
extreme difficulty, in many cases - for example, in regard to the 
present scope of the rule in Donoghue v. Stevenson - of discovering 
what the law is. It is the uncertainties of the law which have com¬ 
pelled the courts to develop the law in some direction. As a result, 
the law of tort of today bears little resemblance to that of fifty years 
ago. The clear-cut division between the law as it is and the law as it 
ought to be does not exist. 

The history of the common law has been a constant give and take 
between consolidation and progress, betw'cen the legal technicians 
and the creative jurists. In the past, the tempo of social change was 
very much less rapid than it is today, and it cannot be assumed 
that the ‘lawyer’s law’ will alw'ays remain a prerogative of the 
professional lawyer, a backwater removed from urgent social and 
political problems. What could once be regarded as more or less 
technical ‘ lavsryers’ law’, may today be a matter of urgent economic 
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and social policy. There is no more telling illustration of this shift 
than the recent transfer of the whole field of restrictive trade 
practices from the common-law domain - where it has rested, in 
England, for centuries - to a statutory regulation which entrusts the 
administration gf this vital sphere of national economic policy to a 
mixture of administrative commissions, governmental authorities, 
and, more recently, a special tribunal composed of a majority 
of non-lawyers instead of the law courts. Nor can this transfer 
of emphasis and responsibilities simply be attributed to a kind of 
* parvenu ’ intrusion of modern regulatory and Welfare State policies 
into the sacred domain of judge-made law. 

As will be shown later in this book, it is essentially the stubborn 
refusal of the English courts to face the economic and policy issues 
inherent in the field of restrictive-trade covenants and practices that 
is in large part responsible for recent British statutory developments. 

Those who oppose the notion that law courts should take an active 
part in the adaptation of law to social problems usually argue that 
to do so would sacrifice certainty, the primaiy virtue of the law, 
to utility. If adhesion to legal technique and the inclusion of value- 
judgements had achieved certainty, the contention would have 
force. Certainty is one of the paramount objectives of law. It is 
usually achieved in the thousands of routine decisions which 
quantitatively make up the bulk of the law. But in the relatively 
small number of leading cases which give direction to hundreds of 
others, stability and certainty have seldom been either aimed at or 
achieved. The distinction between ratio decidendi and obiter dictum, the 
difl’erentiation of cases on facts, the reliance on one or the other 
judgement in a decision by a higher court, and many other factors 
give a choice vastly wider than is apparent on the surface. The 
divergences outlined in the cases mentioned earlier cannot be 
accounted for by technical arguments or legal logic. These are in¬ 
dispensable but highly flexible instruments of legal reasoning. They 
are the servants, not the masters. When they are built up into the 
position of masters, it is by choice, not by necessity.^® 

Nor is the inevitability of the creative function of the courts in 
the interpretation of the law challenged by the leading modern 
representatives of analytical jurisprudence. The Vienna School, led 
by Merkl and Kelsen, has long recognized, in its Stufentheorie, that 
the judicial function, while far more circumscribed in the freedom 
to create law than the legislature, nevertheless involves the making 
of law in the process of applying the norm to individual facts, 
However, the Vienna School refuses to indicate the principles by 
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which this creative judicial process should be guided, since this is 
held to be outside the task of a ‘pure legal science*. Similarly a 
modern English analytical jurist, who has concentrated on the 
elucidation of the meaning of legal concept, has this to say in his 
most recent contribution^®: 

There must be a core of settled meaning, but there will be, as well, a 
penumbra of debatable cases in which words arc neither obviously 
applicable nor obviously ruled out. . . . 

We may call the problems which arise outside the hard core of stand- 
ar*d instances of settled meaning ‘problems of the penumbra’; they are 
always with us whether in relation to such trivial things as the regulation 
of the use of the public park or in relation to the multi-dimensional 
generalities of a constitution. If a penumbra of uncertainty must sur¬ 
round all legal rules, then their application to specific cases in the 
penumbral area cannot be a matter of logical deduction, and so deduc¬ 
tive reasoning, which for generations has been cherished as the very 
perfection of human reasoning, cannot serve as a model for what judges, 
or indeed anyone, should do in bringing particular cases under general 
rules. In this area men cannot live by deduction alone. And it follows 
that illegal arguments and legal decisions of penumbral questions are to 
be rational, their rationality must lie in something other than a logical 
relation to premisses.... 

, , . instead of saying that the recurrence of penumbral questions 
shows us that legal rules are essentially incomplete, and that, when diey 
fail to determine decisions, judges must legislate and so exercise a creative 
choice between alternatives, we shall say that the social policies which 
guide the judges* choice are in a sense there for them to discover; the 
judges are only ‘drawing out’ of the rule what, if it is properly under¬ 
stood, is ‘latent’ within it. . . . 

Once it is admitted that there is an area of uncertainty in the 
interpretation of (common-law or statutory) concepts, the question 
whether the solution to a doubtful situation is found by drawing 
out ‘ a latent meaning *, or by a creative intepretation, becomes mere 
verbal quibbling.®® No serious student of the problem has ever 
disputed that certain terms, such as ‘bankruptcy’ or ‘vehicle* 
have a greater area of settled interpretation than others, such as 
‘freedom of speech* or ‘clear and present danger*. The freedom, 
and the agony, of choice does, indeed, greatly differ from case to 
case. This increases the urgency of our task to formulate rational 
guiding lines whether or not this is defined as part of the process of 
finding the law as it is, or an infusion of the law as it ought to be. 

The analysis of recent trends in the common law thus underlines 
the theoretical observations made earlier in this chapter. The Swiss 
and Italian Civil Codes, the conclusions reached by G6ny in France, 
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by Holmes, Stone, or Cardozo in America, by Dicey or Lord Wright 
in England, express the same thought in different ways. In his 
application of precedent, as in the interpretation of statutes, the 
judge must take note of major shifts in public opinion and social 
policy, of development sufficiently fundamental to be accepted by 
the consensus of public opinion and to be expressed by the general 
trend in legislative policy. The theoretical formulation of such an 
approach must always remain somewhat vague, for the ways in 
which changes in public opinion express themselves in a democratic 
society are many and it is not an easy task for a court to fix the 
borderline between accepted evolutions in public opinion, on the 
one hand, and personal philosophy or prejudice, on the other. 

It is, however, not difficult to illustrate by concrete examples the 
distinction between personal idiosyncrasy and the incorporation of 
new social policies in the administration of the law.^'*^ Any court 
of a contemporary industrialized country must, for example, recog¬ 
nize collective bargaining and labour organization as a legitimate 
and commonly accepted instrument of social action. One result is 
the shrinking of the tort of conspiracy. What was, fifty years ago, 
regarded as personal malice, is now juridically recognized as a 
legitimate weapon in the economic struggle between organized social 
groups. 23 The Supreme Court of the United States, as late as 1936^^ 
regarded a minimum wage act as an unconstitutional interference 
with the freedom of property. Twenty years later such a denial 
would not be seriously contemplated. As one problem is solved, a 
new one opens up. Trade unions are no longer outlaws, or under¬ 
dogs, but powerful and often monopolistic organizations. Today, 
the problem of the closed shop shows the clash between two equally 
accepted legal principles: the right to bargain collectively and the 
freedom of the individual to choose his place of work and his 
associations. Again, contemporary British and American courts 
must base their decisions on the principle of the equality of races, 
rehgions, and sexes. Practical expressions of this trend are the 
recent decisions of the United States Supreme Court prohibiting 
discrimination against negroes,^® or the award of damages by an 
English court for violation of a common-law right®® to a coloured 
person who had been refused admittance to a public hotel. A corres¬ 
ponding evolution in the field of public law is the increasing rejec¬ 
tion of crown privileges in the field of civil liabilities, privileges 
which are incompatible both with the rule of law in a democracy 
and the growing role of government in commercial and industrial 
enterprise. Unfortunately, both British and American courts, but 
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particularly the former, have signally failed to apply the logic of 
universally expanding government functions to the important 
problem of government immunities in international law. 

STATUTORY INTERPRETATION AND 

THE CONFLICT OF VALUES 

The clash of valuers and interests, the conflict between different 
judicial approaches, is no less marked in the interpretation of 
statutes that it is in the common law. The controversy between the 
Titeral’ and TibcraT theories of statutory interpretation corre¬ 
sponds closely to lliat between the adherents of a static and a 
dynamic interpretation. The former regard the interpretation of a 
statute as essentially an exercise in grammar, based on a strict dis¬ 
tinction between the legislative and the interpretative function. 
The latter regard it as a process of purposeful collaboration based 
on an understanding of the legislative purpose, for which the rules 
o£ Heydon^s Case (1584) or Plowden’s celebrated note on Eyston v. 
Siudd'^'^ can still serve as a guide: 

And in order to form a right judgement when the letter of a statute 
is restrained, and when enlarged, by equity, it is a good way, when you 
peruse a statute, to suppose that the law-maker is present, and that you 
have asked him the question you want to know touching the equity; then 
you must give yourself such an answer as you imagine he would have done, 
if he had been^^present. . . . And if the law-maker would have followed 
the equity, notwithstanding the words of the law . . . you may safely do 
the like. . . . 

To illustrate the problem by a few recent cases in different fields; 
In a recent Canadian case,®® the fortuitous profits of private trading 
clashed with the claim of government - a non-Socialist government 
~ to redistribute profits caused by governmental price regulation in 
the interest of the community. This conflict was barely hidden by a 
grammatical controversy about the meaning of a clause in the 
National Emergency Transitional Powers Act, The English Court 
of Appeal,®* some years ago, had to decide whether ministerial 
powers under a new Town and Country Planning Act superseded 
the terms of an agreement between a local authority and a private 
company concerning the development of an estate, a decision which 
plainly hung on the evaluation of the relation between old con¬ 
tractual ties and new legislative powers. 

, The Appeal Court of Wisconsin was recently faced wdth a choice 
between two conflicting statutory provisions - one authorizing the 
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receivability of blood-group tests in evidence to determine the 
parentage of a child, the other burdening a party asserting the 
illegitimacy of a child born in wedlock with 'proof beyond all 
reasonable doubt* ~ when a mother, who had had intercourse with 
her husband eight months before deliver)^ swore that lie was the 
father, while blood tests excluded all possibility of his fatherhood.®® 
The decision depended on a balancing of the respective weight of 
two conflicting legislative directives, not on a logical choice. 

Most important of all, the interpretation of constitutions con¬ 
stantly brings up conflicts of social principles. This conflict may 
appear in the interpretation of the ‘property and civil rights’ clause 
in the British North America Act, of tlie ‘due process’ clauses of 
the American Constitution, or of the ‘freedom of trade, commerce, 
and intercourse ’ clause in the Australian Constitution; the bas ic 
social problems which appear in different legal forms are essentially 
the same. 

Can we - as is so often contended dismiss these social issues from 
our legal conscience by adhering to a ‘strict’ or ‘technical’ inter¬ 
pretation of statutes ? This problem divides itself into two. First, is it 
correct to speak of statutes as a genus for purposes of interpretation ? 
Do the same rules of interpretation apply to a written constitution 
and to a bankruptcy Act, a taxation Act, or a criminal statute ? 
Second, if one set of rules is to be applied to all statutes, are they 
sufficiently clear and certain to eliminate conflicting interpreta¬ 
tions? The assumption that, for purposes of interpretation, statutes 
are all of one kind is clearly implicit in the following observations 
recently made by a former President of the Canadian Bar 
Association®^: 


We have been fortunate in Canada, too, in the establishment of a 
tradition which has looked in the main to the legislatures rather than to 
the courts for the development of the law to meet novel conditions. 
Inevitably, under our federal constitution uncertainty has arisen on 
many occasions as to the competent legislative authority to deal with a 
particular subject-matter, but the courts have interpreted the statute 
which allocates legislative authority, the British North America Act, as a 
statute and have thus given certainty to our basic law at the sacrifice, 
of course, of elasticity. To lawyers who must advise clients certainty is 
the great virtue. 

In an earlier analysis,®® I have suggested that statutes are by no 
means all of one kind and that both judicial practice and principle 
indicate important differences between the rules of interpretation 
appropriate to different types of statutes. An eminently political and 
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general document, such as a constitution, is not and cannot be 
treated in the same way as a statute concerned with the registration 
of land or with criminal procedure. Lord Jowitt, Lord Wright, 
Lord Greene, Mr Justice Dixon, and Mr Justice Frankfurter are 
among the eminent judges whose views were quoted for confirma¬ 
tion of such a differentiation.^® 

But even if it were assumed that there are uniform rules of 
interpretation for all types of statutes, the further question remains 
whether these rules arc so clear, so technical, and so unpolitical in 
their character as to avoid any conflict of values. Technical rules are 
to a large extent self-contradictory, and in decisions of fundamental 
importance the issue has seldom turned on them. The House of 
Lords ~ generally more attached to ‘strict’ or ‘technicaT inter¬ 
pretations of statutes and precedents than any other high court of the 
common-law world - has not hesitated to depart from literal inter¬ 
pretation or established canons of construction when the problem at 
issue appeared sufficiently important to justify it. 

In Roberts v, Hopwood^^^ a London Borough Council had fixed 
a minimum wage of a week for all its employees, male and 
female. This, one should have thought, it had a clear power to do, 
under a statute which empowered local authorities to allow such 
wages ‘as [they] may think fit*. Yet the House of Lords added the 
word ‘ reasonably ’ to this phrase, and then proceeded to quash the 
action of the council as unreasonable. On the other hand, in 
Liversidge v. Anderson ,the House was concerned with the inter¬ 
pretation of Defence Regulation i8b, which gave the Home Secre¬ 
tary certain powers of detention, where he had ‘reasonable cause to 
believe’ certain persons to be of hostile associations. This formula¬ 
tion had been adopted, after a parliamentary debate, in order to 
provide some check on the Home Secretary’s discretion. But the 
majority, anxious this time to help the executive in a time of great 
emergency, refused to examine whether the Home Secretary had, in 
fact, had reasonable cause. In effect, ‘where .... he thinks he has 
reasonable cause to believe’ was substituted for ‘had reasonable 
cause a construction which Lord Atkin had little difficulty in show¬ 
ing was contrary to all precedent and to the usual canons of inter¬ 
pretation. In a post-war decision,®® the Privy Council confirmed 
Lord Atkin’s view when, in a clause virtually identical with i8b, it 
affirmed the right of judicial scrutiny as to whether an administra¬ 
tive authority had, in fact, acted reasonably, and all but dissented 
from Liversidge v. Anderson, 
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SOCIAL CHANGE AND THE 
INTERPRETATION OF CONSTITUTIONS 

The belief that the Prhy Council and the Canadian courts have 
avoided the political problems and tensions of the United States 
Supreme Court by interpreting the British North America Act as a 
‘statute’ is in conflict with the views of many eminent Canadian 
constitutional authorities. Thus, Mr Justice MacDonald in his 
survey of the Constitution in a Changing World had this to say: 

The impact of external change upon judicial decision, however, has 
not been as great as the character of that cliange might suggest or require; 
for, in the iriain, the Constitution has been approached as if it were - 
what it palpably is not ~ an ordinary statute; and one, moreover, to be 
interpreted by the evidences of the intention of its makers collectible 
from its own terms and scheme, rather than from authoritative guides 
to that intention known to every educated Canadian. Thus, in but few 
cases has the Privy Council sought for the meaning of terms rather than 
intention; and in still fewer has it allowed to such terms a meaning 
other than that which they bore in 1867.^’ 

The interpretation of the British North America Act, especially 
by the Privy Council, has been as fraught with political meaning as 
that of the American Constitution by the Supreme Court of the 
United States, and as far reaching in its social consequences.^® And 
this approach has not ensured certainty either of principle or of 
precedent. The decisions on such matters as the Dominion’s 
residuary power, the treaty-making power, and the regulation of 
trade and commerce arc neither more consistent nor more certain 
than those of any other court which interprets a document of a 
political or social character. 

A decision of tlic Supreme Court of the United States®® illustrates 
well the conflict of judicial approaches to a problem of consti¬ 
tutional interpretation which involves social and economic issues. 
Under the Agriculture and Markets Law of the State of New York, 
the Commissioner had refused a licence for an additional milk 
distribution plant on the ground that the proposed expansion of the 
petitioner’s milk distribution facilities would reduce the milk supply 
for loc^l markets and result in destructive competition in a market 
already adequately served. The approach to the problem revealed, 
however, three distinct philosophies. The majority, led by Justice 
Jackson, regarded the New York law as a violation of the principle 
of free trade embodied in the commerce clause of the Federal Con- 
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stitution. A dissenting group (Justices Black and Murphy) regarded 
this view as an improper judicial interference with the legitimate 
regulating functions of government and as a revival of antiquated 
due process and laissez faire philosophies. A third group (Justices 
Frankfurter and Rutledge) took an intermediate position, regard¬ 
ing the issue as on balance between competing interests to be 
adjudged from case to case. 

The three opinions in this case express the conflicting interpreta¬ 
tions of state power and individual economic freedom, as reflected 
in the American Constitution. Such conflicts are inevitable where 
independent judges have to interpret static clauses in a dynamic 
society. It is not only the conflict of values and philosophies in a 
free society which produces such clashes, but also the frequent 
divergences in the application of general principles to concrete 
issues. Where the power of government is divided between a federa¬ 
tion and its member states, advocacy of planning or hiissezfaire 
alone cannot resolve the conflict; for the further constitutional 
question arises whether, in a federation, there is an inviolable mini¬ 
mum of state powers which a federation cannot infringe by an ex¬ 
pansive intcqDretation of taxing power, inter-state commerce, and 
of other powers to which modern social conditions give a meaning 
vastly different from the one it had at the time of the Founding 
Fathers. Moreover, judges in a free society will often deliberately 
check their own preferences because they regard even the appear¬ 
ance of a biased decision as more harmful than a result which they 
personally disapprove.^® Even when the issue of principle is clear, 
the question remains, as in Hood’s case, how the exercise of a specific 
power should be classified. The discussion of principles can lead to a 
clarification of issues. It cannot eliminate the responsibility of 
decision in a given issue. 

The much attacked judgements of the United States Supreme 
Court, whether unanimous or divided, reflect and interpret a real 
world, a world of conflict and tensions, of uncertainties and divided 
opinions. They do not pretend that the application of the general 
formulas of the Constitution to the complexities of a concrete prob¬ 
lem is a simple task. True to the tradition of Holmes, Brandeis, 
Cardozo, Stone, the Court no longer confuses-as it once did - the 
duty to be as impartial and detached as the conflicts of human minds 
permit with the illusion that political problems are not political 
problems, an illusion to which British courts are so often prone. 

The New Deal period served as the main catalyst for the Court’s 
thinking. For a few years, the conservative majority of the Court 
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prevailed in its stubborn adherence to its well-entrenched due- 
process philosophy, invalidating the main pieces of the new edifice 
of social legislation. The reappraisal came when the dissident 
minority, for which Justice Stone had become the principal spokes¬ 
man in succession to Justice Holmes, was converted into a majority, 
through the accession of Chief Justice Hughes and Justice Roberts. 
In a famous trilogy of decisions in 1937/^ the Court upheld the 
collective-bargaining principle of the new labour legislation, the 
new social-security legislation, and a minimum-wage statute. It not 
only abandoned the attitude, which it had maintained for so long, 
that such regulatory interferences on the part of the elected legisla¬ 
ture constituted a violation of‘due process’, which it had elevated 
from a procedural safeguard into a natural-law principle of 
laissezfaire. What is more important, it came to adopt the attitude of 
restraint long advocated in regard to measures of social and econo¬ 
mic reform by Holmes, Stone, and others, that the Court could not 
substitute itself as a non-elected legislator for the will of the elected 
legislator, except in cases of manifest violation of the Constitution.^ ^ 
Through all the subsequent vicissitudes and controversies, the Court 
has generally maintained this attitude of respect for the expressed 
will of the legislator. It has not, however, been able to escape other 
and no less bitter ideological battles. The intensity of the ‘ cold war 
and the often hysterical accusations levelled in the less responsible 
Press and in Congressional committees against persons and organi¬ 
zations alleged, with more or less reason, to be subversive, have 
forced the Court to draw a line between the legitimate concerns of 
national security and the irreducible minimum safeguards of 
individual liberty in a Constitutional democracy. 

The issue of equality, regardless of nation, race, or colour - an 
issue over which the Civil War was fought and which is enshrined 
in the Bill of Rights of the United States Constitution -> has been 
another vital matter in which the Supreme Court has been com¬ 
pelled to reappraise the hierarchy of values explicit or implicit in the 
Constitution. Here the Court has, over the last fifteen years, acted 
with remarkable unanimity, at the cost of bitterly alienating some 
sections of public opinion, especially in the deep South. It has 
steadily reversed the priority of constitutional values by according to 
government and legislature the right to experiment in social affairs, 
and, on the other hand, affirming far more strongly than at any 
previous time the substantive meaning of racial equality. Proceeding 
from the condemnation of discriminatory practices and laws in 
elections, including primaries, to the condemnation of separate 
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university facilities for whites and Negroes, the Court finally, in 
1954,^® condemned the system of separate public schools for whites 
and Negroes, prevalent in the South, and with it, specifically over¬ 
ruled its own previous ‘ equal but separate facilities * doctrine of 
Plessy V, Ferguson.^* 

Normally, controversies about the proper canons of interpreta¬ 
tion of a constitution remain a matter of essentially professional 
concern. But when they touch vital political and social questions 
they may have far deeper repercussions. The prolonged refusal of 
the Supreme Court, during the early phase of the New Deal 
reforms, to recognize the constitutionality of some of its most impor¬ 
tant statutory measures led President Roosevelt to his - fortunately 
unsuccessful - attempt to alter the law governing the composition 
of the Court, so as to be able to fill the newly arising vacancies with 
nominees of his choice. The crisis was eventually solved by the 
above-mentioned change in the attitude of the Court. At the present 
time, a succession of decisions, which have re-interpreted various 
aspects of the Constitution, in such matters as the constitutionality 
of ‘separate but equal’ facilities for the education of whites and 
Negroes*® or the relation of Federal to State power, in criminal 
prosecutions,^® or the constitutionality of various state statutes deal¬ 
ing with ‘subversive activities’, as being improper interferences 
with the constitutionally protected liberties of the citizen,'*’ or the 
limits put to Congressional investigation by the First Amendment,^® 
have led to a nation-wide discussion, both in professional and 
non-professional circles, of the proper function of the Court in the 
interpretation of the Constitution, Unfortunately, though not sur¬ 
prisingly, a dispassionate approach to the infinitely complex prob¬ 
lem of balance in constitutional interpretation has, in the great 
majority of cases, given w^ay to partisanship for or against the 
particular decisions involved. Some of those who, before the Court’s 
change of posture in 1937, condcmnedjudicial obstruction of legisla¬ 
tive reforms as an improper infusion of reactionary political beliefs 
into the arbitral function of a Constitutional Court, now see in the 
Court a vital bulwark of basic liberties against popular hysterias and 
administrative or legislative pressures. On the other hand, many of 
those who, in the middle thirties, regarded the Supreme Court’s 
sweeping interpretation of the due process clauses, and the conse¬ 
quent invalidation of the New Deal legislation, as the only solid 
bulwark of a ‘government under laws* against the arbitrary will of 
legislators, consider the Court’s present emphasis on constitutional 
liberties as an intolerable interference wdth the will of the legislator. 
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Serious lawyers as well as laymen have again advanced the proposi¬ 
tion that the Court must stick to the interpretation of the Constitu¬ 
tion as it can be deduced from the actual or presumed intention of 
the Founding Fathers.^** This patently absurd proposition can best 
be answered in the words of the most honoured of contemporary 
American judges, himself a critic of some of the recent judgements 
of the Supreme Court*"'*^: 

Not only is it true that, ‘if by the statement that what the Constitution 
meant at the time of its adoption is what it means today it is intended to 
say that the great clauses of the Constitution must be confined to the 
interpretation which the framers, with the conditions and outlook of 
their time, would have placed upon them, the statement carries its own 
refutation*, but it is also impossible to fabricate how the ‘Framers’ would 
have answered the problems that arise in a modern society had they been 
reared in the civilization that has produced those problems. We should 
indeed have to be sorcerers to conjure up how they would have 
responded. 

Far more serious is the revival of the time-worn thesis that the 
Court should ‘apply*, but not ‘make*, the law, that it should not 
intrude into the field of policy-making; for this has found the quali¬ 
fied approval of the Conference of Chief Justices held in August, 
1958. In a resolution adopted by 38 votes against 8 dissenters, the 
Conference resolved, inter alia: 

That this Conference, while recognizing that the application of con¬ 
stitutional rules to changed conditions must be sufficiently flexible as to 
make such rules adaptable to altered conditions, believes that a funda¬ 
mental purpose of having a written constitution is to promote tlie cer¬ 
tainty and stability of the provisions of law set forth in such a constitution. 

That this Conference hereby respectfully urges that the Supreme 
Court of the United States, in exercising the great powers confided to it 
for the determination of questions as to the allocation and extent of 
national and state powers, respectively, and as to the validity under the 
federal Constitution of the exercise of powers reserved to the states, 
exercise one of the greatest of all judicial powers - the power of judicial 
self-restraint ~ by recognizing and giving effect to the difference between 
that which, on the one hand, the Constitudon may prescribe or permit, 
and that which, on the other, a majority of the Supreme Court, as from 
time to time constituted, may deem desirable or undesirable, to the end 
that our system of federalism may continue to function with and through 
the preservation of local self-government. 

Neither the Conference nor any responsible critic advocates that 
the Supreme Court of the United States should adopt the strict 
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doctrine oistare decisis, in accordance with that of the British House 
of Lords - which does not interpret a federal constitution. In the 
elaborate Report accompanying the resolution,®^ one looks in vain 
for any guidance on the distinction between application of law and 
policy-making, other than a criticism of specific decisions and a 
general admonition to caution: 

It is our earnest hope which wc respectfully express, that that great 
Court exercise to the full its power of judicial self-restraint by adhering 
firmly 10 its tremendous, strictly judicial powers and by eschewing, so far 
as possible, ihc exercise of essentially legislative powers when it is called 
upon to decide questions involving the validity of state action, whether 
it deems such action wise or unwise. 

The vagueness and, indeed, emptiness of the attempted distinc¬ 
tion between interpretations, alleged to apply existing law, and 
those alleged to make policy, was pointed out by one of the dissen¬ 
ters, the Chief Justice of New Jersey (Weintraub cj.): 

It would hardly be a justifiable criticism to say the Supreme Court 
engages in a process of evaluation and judgement. The Constitution does 
not oficr a literal, definitive answer to the awesome problems which con¬ 
front the Court. One may read the commerce clause, the due-process 
clause, the equal-protection clause, a thousand times and still not detect 
the slightest clue to the proper decision. The answer must be found 
elsewhere. Tlie constitutional framework, as we all know, is a mere 
skeleton expression of governmental power and individual rights. The 
actual contours of those powers and rights must be determined in the 
context of changing conditions, by a process which is more than a mere 
mechanical application of a constitutional phrase to a set of facts. 

Wc have already stressed in a different context tliat, in a con¬ 
stantly changing society, in which, for example, the status, educa¬ 
tion, and the public estimation of the Negro component of the 
American people have greatly changed as compared with the end 
of the last century, a decision to preserve ‘separate but equal* 
facilities is as much a policy decision as one aiming at gradual 
integration. At most, it can be conceded that a change of interpreta¬ 
tion should, as far as possible, be confined to matters of major and 
fundamental importance, and rest on the greatest possible consensus 
of judicial opinion. This was, indeed, the case in the desegregation 
decisions®^ which were given by a unanimous court. 

In a federal constitutional system, any attempt to cut off the 
courts from the power to reflect major evolutions in public policy, 
would possibly be more fatal even than in unitary systems, where 
legislative change is easier. Ultimately, the proper balance between 
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the conflicting values of stability and change can only be struck by 
judicial tact rather than abstract principle. To quote Judge Learned 
Hand again®®: 

No doubt it is inevitable, however circumscribed his duty may be, that 
the personal proclivities of an interpreter will to some extent interject 
themselves into the meaning he imputes to a text, but in very much the 
greater part of a judge’s duties he is charged with freeing himself as far as 
he can from all personal preferences, and that becomes difficult in pro¬ 
portion as these are strong. The degree to which he will secure compliance 
with his commands depends in large measure upon how far the com¬ 
munity believes him to be the mouthpiece of a public will, conceived as 
the resultant of many conflicting strains that have come, at least provi¬ 
sionally, to a consensus. 

That this prescription will leave many cases of divided courts, as 
well as of bitter political attacks upon judicial decisions, is an 
inevitable reflection of the strains and stresses of a changing society. 
Any attempt to solve this problem by restricting the Court to a 
static, i.e. conservative, interpretation,®*^ will not solve the problem 
of the judicial process, while it is likely to dam up one of the 
constitutional outlets for gradual legal evolution. As another dis¬ 
tinguished American lawyer has said in a recent survey of the policy¬ 
making powers of the Supreme Court®®: 

The difficulty in modification of the Constitution makes the Supreme 
Court a very powerful body in shaping the course of our civilization. In 
dealing with the constitutional guarantees of human dignity, it often has 
the application of the national conscience in its keeping. It is a sort of 
diplomatic priesthood. . . . 

We live under a federal government which cannot exist as such without 
an umpire. In particular is an umpire necessary as between the states, 
otherwise the Constitution might have many different meanings in 
different states. Looking over our history, which agency would the 
American people prefer as an umpire: The President, acting through 
some commissions; the Congress; or the Supreme Court? 

Where the limits of the judicial adaptation of law to new circum¬ 
stances lie, we have attempted to outline earlier.®® 

But we are still left with the question what principles are to guide 
the umpire in the agonizing choice between values, inevitable in a 
Constitution that seeks to regulate the principles of life in a vast 
and constantly changing society — and that not over years or 
decades, but over centuries. 

Does the sway of the battle leave us with anything more than the 
resigned acceptance of changing political tides and pressures, of 
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individual preferences dictated by the conflicting beliefs of indi¬ 
vidual judges and resulting in shifting and accidental majority 
decisions ? 

The difficulty is illustrated by the attempt to articulate the 
choice of values in the so-called ‘Preferred Freedoms’ doctrine. 

The proposition that certain freedoms in the United States 
Constitution, i.e. tliosc guaranteeing the basic personal liberties, 
might be more fundamental than any concerned with changing 
processes of economic and social organization, was first tentatively 
mooted by the late Chief Justice Stone^^: 

Regulatory legislation affecting ordinary commercial trarcsaction is 
not to be pronounced unconstitutional unless in the light of the facts 
made known or generally assumed it is of such a character as to preclude 
the assumption that it rt^sts upon some rational basis within the know¬ 
ledge and experience of the legislators. There may he narrower scope for 
operation of the presumption of constitutionality when legislation appears 
on its face to be within a specific prohibition of the Constitution, such as 
those of the first ten amendments, which are deemed equally specific 
when held to be embraced within the Fourteenth. 

This approach has been enthusiastically supported by Justices 
Black and Douglas and, in effect, though perhaps not in words, by 
Chief Justice Warren in a number of decisions or dissents where the 
inviolability of freedom of speech and expression was asserted 
against the encroachments of national-security legislation or of 
other legislative efforts. On the other hand, a judge as strongly in 
the tradition of Holmes and Stone as Justice Frankfurter has 
criticized the doctrine as being incompatible with the need for self- 
restraint by a non-elected Gourt.^® While acknowledging that ‘ those 
liberties of the individual which history has attested as the indis¬ 
pensable conditions of an open ... society’ have greater weight than 
liberties deriving from ‘shifting economic arrangements’ - which 
acknowledges a hierarchy of constitutional values, Frankfurter 
seems to regard any ‘preferred freedom’ philosophy as a dangerous 
over-simplification of a complex process of legislative experi¬ 
mentation,^® 

The doctrine has been unconditionally criticized by another 
eminent judge in the following words®®: 

I cannot help thinking that it would have seemed a strange anomaly to 
those who penned the words in the Fifth to learn that they constituted 
severer restrictions as to Liberty than Property, especially now that 
Liberty not only includes freedom from personal restraint, but enough 
economic security to allow its possessor the enjoyment of a satisfactory 




54 Theory of Legal Change 


life. I can see no more persuasive reason for supposing that a legislature 
is a priori less qualified to choose between ‘personal^ than between 
economic values; and there have been strong protests, to me unanswer¬ 
able, that there is no constitutional basis for asserting a larger measure of 
judicial superv'ision over the first than over the second. 

In the 1959 Holmes lecture,®^ Professor Wechsler accepts both 
the inevitability of a judicial choice between conflicting values, and 
the impossibility of interpreting a Constitution in an inflexible 
historic context. But he criticizes with Frankfurter the ‘preferred 
freedoms’ doctrine as being unclear and oversimplified. He 
believes that a solution must be sought in adherence to ‘rational’ 
and ‘neutral’ principles. Certainly, giving preference to the ‘Bill 
of Rights’ (the first ten amendments) and to the Fourteenth 
Amendment does not necessarily solve the dilemma, for there may 
be a conflict between, for example, freedom of association or con¬ 
tract and racial non-discrimination, as in the ‘restrictive covenant’ 
cases.®^ But if, as Professor Wechsler concedes, a value choice is 
inevitable and the Court should not be strictly bound by precedent, 
a ‘principled’ approach can mean little more than that the conflict 
of values should be frankly articulated and that the Court should 
not simply be guided by its preference in the case before it, but by 
consistency of reasoning.®® 

The conflict can perhaps be confined, but it cannot be eliminated. 
We may agree that the Supreme Court must hesitate to substitute 
its own will for that of the elected legislator, that it cannot, con¬ 
sistently with the Constitution, legitimate the socialization without 
compensation of all private property any more than it can today 
deny the legitimacy of collective bargaining. But a Constitution, 
and even the sum of legislative and articulated public opinion can 
be no more than the framework, which judges must seek to fill 
out, seeking to find, in Learned Hand’s words, ‘the resultant of 
many conflicting strains that have come, at least provisionally, to a 
consensus’. 

Much of the remainder of this book will be concerned with the 
determination of both the possibilities and the limits of such consen¬ 
sus in the various fields of law. 

JUDICIAL LAW-MAKING AND THE 

CRIMINAL LAW 

The approach to judicial creativeness in the field both of common- 
law development and statutory interpretation needs considerable 
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modification in the application of criminal law. The basic reason for 
this difierentiation is that the private law - whether common-law 
developed or statutory - is essentially concerned with an adjustment 
of economic relations, with the shifting of a financial burden or 
liability from one party to another. Criminal law, on the other hand, 
lays down on behalf of the community at large a set of sanctions 
against the individual offender, ranging from monetary fines to long 
terms of deprivation of liberty and, in extreme cases, capital punish¬ 
ment. According to the scales of values generally predominant in 
civilized legal systems, this is a far more serious matter than the 
adjustment offniancial losses, and the application of sanctions must 
therefoi’c ]>c surrounded with stricter safeguards against th(‘ exten¬ 
sion of sanctions to the detriment of the individual. 

This general proposition is embodied in the maxim nullum crimen 
sine lege. I'his maxim is a cherished pillar of individual freedom, 
often embodied in a bill of constitutional rights. It means that an 
offender should not be punished for any action, without a clear and 
definite legal basis. This excludes in particular the retroactive effect 
of a penal statute. The basis of this maxim is the concept of 
individual guilt as the foundation of criminal law. An offender 
should be punished only for an action for which he can be held 
morally responsible, because he is aware of its illegality. The appli¬ 
cation of this maxim divides itself into two parts: the construction 
of penal statutes, and the interpretation of common-law offences, 
the latter a problem essentially confined to the common-law juris¬ 
dictions where the criminal law is not, or not fully, codified. In both 
respects, it is subject to substantial qualifications. 

In the first place, the maxim assumes that the protection of 
the individual is generally, in the hierarchy of values, superior to the 
interest of the community in preventing or punishing a certain 
socially objectionable conduct. This, however, is dependent on the 
scope and purposes of criminal law, which have in many contem¬ 
porary systems been cither substantially modified or widened. In 
the form that is most objectionable to a liberal system of values, the 
power to punish is widened by statutory authorization of judicial 
extension of offences, in accordance with the predominant policy 
of the State. This is the real meaning of the notorious clause intro¬ 
duced into the German criminal law by an Act of 1935 (under the 
Nazi regime), under which: ‘Any person who commits an act which 
the law declares to be punishable or which is deserving of penalty 
according to the fundamental conceptions of a penal law and sound 
popular feeling, shall be punished . ..’ Similarly, the R.S.F.S.R. 
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Penal Code of 1926 provides that ‘a crime is any socially dangerous 
act or commission which threatens the foundations of the Soviet 
political structure and that system of law which has been established 
by the Workers and Peasants Government for the period of transi¬ 
tion to a Communist structure’.®^ Such clauses, introduced into 
totalitarian systems where the essential independence of the judici¬ 
ary from the policy-making bodies has beemeurtailed or abolished, 
are a thinly disguised invitation (which, in such systems, means a 
command sanctioned by a variety of harsh penalties) to the judge to 
pervert the Code, or to extend it in line with current political direc¬ 
tives. 

The practical significance of these spectacular and dangerous 
clauses is not nearly as great as appears on the surface, for in totali¬ 
tarian systems many other means exist to undermine or destroy the 
legal protection of the individual. Important crimes are taken away 
from the jurisdiction of the ordinary courts and subjected to special 
political tribunals, while a special police, controlled not by the 
judiciary, but only by the political authorities, exercises para-legal 
powers of punishment, altogether outside the sphere of the criminal 
law proper. 

In the common-law sphere, many of these offences were, like the 
rest of the common law, originally judge-made and judge-developed 
(e.g, homicide, rape, larceny, arson). The Court of Star Chamber 
played a prominent part in the creation of new offences. But it was 
the Court of King’s Bench which, in 1616, declared that 

to this court belongs authority, not only to correct errors in judicial 
proceedings, but other errors and misdemeanours extra-judicial, tending 
to the breach of peace, or oppression of the subjects, or to the raising of 
faction, controversy, debate, or to any manner of misgovernment; so that 
no wrong or injury, either public or private, can be done, but that it 
shall be reformed or punished in due course of law.®® 

As late as 17745 Lord Mansfield, for many years Lord Chief 
Justice of England, declared that: 

Whatever is contra bonos mores et decorum, the principles of our law 
prohibit, and the King’s court, as the general censor and guardian of the 
public manners, is bound to restrain and punish.®® 

Gradually, as the principle of legality increased, together with the 
body of statutorily defined offences, the pace of further development 
of common-law crimes slackened. How objectionable it had become 
to predominant opinion in the course of the nineteenth century, is 
shown by the dictum of one of the most famous of English criminal 
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lawyers, StepJj^en l.j., in a case, deciding whether the burning of a 
corpse could be declared a criminal offence, without statutory basis: 

There are some instances, no doubt, in which courts of justice have 
declared acts to be misdemeanours which had never previously been 
decided to be so, but I think it will be found that in every such case the 
act involved great public mischief or moral scandal. It is not my place 
to offer any opinion on the comparative merits of burning and burying 
corpses, but before I could hold that it must be a misdemeanour to burn 
a dead body, I must be satisfied not only that some people, or even that 
many people, object to the practice, but that it is, on plain, undeniable 
grounds, highly mischievous or grossly scandalous. Even then I should 
pause long before I held it to be a misdemeanour, for many acts involving 
the grossest indecency and grave public mischief - incest, for instance, 
and, where there is no conspiracy, seduction or adultery - are not 
misdemeanours, but I cannot take even the first step. . . . The great 
leading rule of criminal law is that nothing is a crime unless it is plainly 
forbidden by law. This rule is no doubt subject to exceptions, but they 
arc rare, narrow, and to be admitted with the greatest reluctance, and 
only upon the strongest reasons. 

Because it had become more or less accepted thatt courts would not 
invent new ofi'ences, an English decision of 1933 stirred up deep 
opposition. In R, v. Manley^^’^ the Court of Criminal Appeal 
declared that a false allegation of robbery made to the police and 
causing them to make unnecessary investigations was a public mis¬ 
chief, and therefore a criminal misdemeanour. More objectionable 
tlian the judgement as such was the statement by Lord Hewart 
C.J.; ‘We think that the law remains as it was stated to be by 
Lawrence j. in /?. v. Higgins^ ^ : “All offences of a public nature, that 
is, all such acts or attempts as tend to the prejudice of the com¬ 
munity, are indictable.’” 

Protests against this sweeping statement, which, in view of the 
vague and ubiquitous meaning of the phrase ‘ acts or attempts as 
tend to the prejudice of the community’ lends itself to gross abuse, 
were so universal,®® that it seemed highly unlikely that this decision 
would form the basis of a new wave of judicial crime-making. It is 
representative of contemporary thinking on this problem that the 
new Canadian criminal code of 1954 has specifically excluded 
common-law crimes,’® while creating a new statutory offence cover¬ 
ing the situation (s. 120). 

However, the judicial power to create new offences, by means of 
a sweeping interpretation of an allegedly surviving common-law 
offence called ‘ conspiracy to corrupt public morals ’ was revived by 
the House of Lords in the much discussed decision of Shaw v. 
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Director of Public Prosecutions? ^ In this case the appeljant had pub¬ 
lished a magazine called Ladies Directory whicli contained the names, 
addresses, and other particulars of prostitutes, with the object of 
assisting prostitutes to ply their trade. For this the appellant re¬ 
ceived fees from the prostitutes concerned and he also derived profit 
from the magazine. 

Against the vigorous dissent of Lord Reid, the House specifically 
held that an off ence of conspiracy to corrupt public morals existed 
at common law and that conduct calculated and intended to cor¬ 
rupt public morals-such as the appellant’s conduct - conslituted 
an indictable offence of this character. 

After protesting that he was no advocate of the right of the judges 
to create new criminal offences. Lord Simonds observed as follows: 

I am at a loss to understand bow it can be said cither that the law does 
not recognize a conspiracy to corrupt public morals or that, though there 
may not be an exact precedent for such a conspiracy as this case reveals, 
it does not fall fairly within the general words by which it is described . . • 
The fallacy in the argument that was addressed to us lay in the attempt 
to exclude from the scope of general words acts well calculated to corrupt 
public morals just because they had not been committed or had not been 
brought to the notice of the court before. It is not thus that the common 
law has developed. We arc, perhaps, more accustomed to hear this 
matter discussed on the question whether such and such a transaction is 
contrary to public policy. At once the controversy arises. On the one 
hand it is said that it is not possible in the twentieih century for ilie court 
to create a new head of public policy, on the other it is said that this is 
but a new example of a well-established head. In the sphere of criminal 
law, I entertain no doubt that there remains in the courts of law a 
residual power to enforce the supreme and fundamental purpose of the 
law, to conserve not only the safety and order but also the moral welfare 
of the state, and tliat it is their duty to guard it against attacks which may 
be the more insidious because they are novel and unprepared for. 

The opposite approach to the creation of new criminal offences by 
contemporary courts was expressed by Lord Reid. He pointed out 
that the offence of criminal conspiracy was the creation of the Star 
Chamber, but that ‘its methods and principles were superseded and 
what it did is of no authority today’. Lord Reid further drew a dis¬ 
tinction between the possible extension of tort liability, e.g. through 
the widening of the categories of negligence, and the creation of new 
criminal offences by the courts. Finally, he referred to precedent 
for the view that the courts cannot create new offences by indivi¬ 
duals, and deduced that ‘every argument against creating new 
offences by an individual appears to me to be equally valid against 



The Courts and the Evolution of the Law 59 


creating new pffences by a combination of individuals « . , Even if 
there is still a vestigial power of this kind, it ought not, in my view, 
to be used unless there appears to be general agreement that the 
offence to which it is applied ought to be criminal if committed by an 
individuaL Notoriously there are wide differences of opinion today 
how far the law ought to punish immoral acts which are not done 
in the face of the public. Some think that the law already goes too far, 
some that it does not go far enough. Parliament is the proper place, 
and I am firmly of opinion the ojily proper place, to settle that.’ 

The observations made earlier in this section, on the respective 
functions of law courts in the evolution of civil and criminal law, 
can leave little doubt as to the present writer’s view on the respective 
merits of the majority opinion, and of Lord Reid’s dissenting judge¬ 
ment. The House of Lords, which has so often refused to adjust 
the fields of the common law that are concerned with the balance 
of economic and social rights and obligations - and none more 
emphatically than Lord Simonds’^ — affirms such a power in sweep¬ 
ing terms, in the very field in which democratic and liberal 
conceptions of justice are said to differ from totalitarian concepts 
of justice, by refusing to extend criminal offences by analogy, 
and thus to make them, in effect, retroactive. Indeed, one critic'^® 
has rightly pointed out that the nearest counterpart to the doctrine 
of the House of Lords enunciated in Shawls case is to be found in the 
universally condemned German statute of the Nazi period (1935) 
which empowered courts to punish accused persons if they were 
deserving of punishment according ‘to tlie fundamental con¬ 
ceptions of penal law and sound popular feeling’. For reasons 
discussed in the preceding two chapters, it is in the field of the 
civil aspects of the common law that the courts have a vital 
function in the continuous evolution of the law, whereas it is in the 
field of criminal law that the legislature must now be taken to have 
the exclusive power to formulate new offences. It is no doubt 
understandable moral indignation which led the majority of the 
House to the reverse conclusion. But moral indignation does not 
make good legal theory. 

But while this more blatant form of creation of new crimes 
by the judges in development of the common law will probably 
remain exceptional, a far more complex problem arises in the case of 
certain common-law crimes, notably those of conspiracy and 
sedition, which are so sweeping that they are subject to many 
divergent interpretations, in the light of charging political and 
social conditions.But apart from these relatively few, though 
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potentially dangerous, ofl'ences, which, in the American jurisdic¬ 
tions, have been defined by statute, there remains the more complex 
problem of the application of a precedent to a new situation. The 
main significance of this problem, has, however, in modern times, 
shifted from the pure common-law interpretation to the judicial 
interpretation of penal statutes. 

While the great majority of the older offences are iiow defined by 
statute, whether in the form of a codification or not,’^“ new offences 
are created by statute all the time, especially in the fields of public 
communications, transport, and welfare standards. In all of these, 
the problem of ‘strict’ or ‘liberal’ interpretation arises. Even if we 
accept as still valid the maxim, nullum crimen sine lege, this is no 
answer to the question whether a given penal statute should be con¬ 
strued narrowly or liberally. It is a policy choice in eitlier case. To 
construe a statute narrowly is simply to assume on the part of the 
legislator one purpose rather than another. Thus, no basic value 
of democracy or liberty is involved in the construction of the expres¬ 
sion ‘self-propelled vehicle’ in a penal statute as excluding rather 
than including an aeroplane.’® Is it required by the democratic 
canon of values to make a notorious child kidnapper’s conviction 
for murder ‘ turn on whether the window in the nursery was open or 
shut, with the law until comparatively recently unsettled if the 
window were partly open’ ?” Is it an essential application nullum 
crimen sine lege to hold that the statute punishing larceny of ‘cows’ 
does not include heifers?’® 

It is, of course, a petitlo principii to say that the maxim nullum 
crimen sine lege demands a ‘ strict ’ construction of a penal statute, i.e., 
a construction which, in the face of two or more alternatives and, in 
terms of logic or grammatical construction, equally admissible 
interpretations, must choose the one that narrows the scope of the 
criminal offence. For the tacit assumption, the ‘inarticulate 
premiss’, of such contention is that, whenever a statute contains a 
penal sanction, the intent of the legislator and the general principles 
applicable to the interpretation of statutory language do not apply. 
The effect of such a widely held view - which was attacked strongly 
by Dean Pound half a century ago,’® has been to produce, in the 
United States, a number of specific abrogations of the common-law 
rule, either in special statutes or through the adoption of a general 
liberal construction rule for statutes. Thus a number of states have 
adopted the suggestion of the Field Draft Penal Code, originally 
prepared for New York in 1864, that all penal statutes ‘are to be 
construed according to the fair import of their terms, with a view to 
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effect their objects and to promote justice*. Other states have 
abolished the distinction between the construction of civil and 
penal statutes, and substituted for all statutes a general direction * to 
carry out the intention of the legislature’.®® 

Clearly, the crux of the problem lies in the generality of the term 
‘penal statute’, and in the continued application to modern condi¬ 
tions of a principle developed under entirely different circumstances. 
While the older common-law offences survive, a vast variety of new 
offences has been added, essentially as one of many ways in which 
the modern Welfare State must ensure the maintenance of social 
standards required by the community. Just as modern penal statutes 
and judicial constructions have, for a large proportion of these 
offences, accepted the principle of strict liability,®^ so we shall have 
to differentiate in the construction of penal statutes. There is cer¬ 
tainly no justification for throwing out the strict construction 
principle, lock, stock, and barrel, in so far as it serves the reasonable 
protection of citizens from arbitrary punishment. In cases of grave 
offences, where the construction of a statute is in reasonable doubt, 
not only should the accused be given the benefit of the doubt, but 
the principle of strict stare decisis^ generally adhered to by the English 
courts, should be mitigated. In the same spirit, it would seem reason¬ 
able to acquit a defendant who has committed an offence in reliance 
on a decision, e.g. on the invalidity of a statute which is subsequently 
overruled. An American court has held in such a case that the over¬ 
ruling decision can only have prospective effect for future cases.®® 
Here, the ratio of Taylorh case applies even more strongly. The 
defendant should not be penalized for reliance on an official declara¬ 
tion, even if it is later departed from. The same principle was, un¬ 
fortunately, rejected in favour of a far more casuistic ground by the 
House of Lords.®® Here, at a time of prevailing official licences and 
restrictions arising from the war situation, the defendant had been 
given oral permission by a competent public officer to carry out 
certain ship repairs, which were, in fact, illegal because a written 
licence was required. In the Court of Appeal, Denning l.j. had 
characteristically sought to rationalize the obviously desirable 
acquittal of the defendant by restating the principle which he had 
formulated in an earlier decision that, ‘whenever government 
officers in their dealings with a subject take on themselves to 
assume authority in a matter with wliich the subject is concerned, 
he is entitled to rely on their having the authority which they 
assume’. The House of Lords, while rejecting this rationalization, 
chose instead a rather strained construction to the effect that the 
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writ ten licence, which was later granted, could operate retroactively. 

The confusion prevailing in this field extends to the wider domain 
of an honest mistake of law as a defence to a criminal offence.®^ 
While there has been an increasing departure from the rigidity of the 
‘strict construction’ principle for penal statutes, it is very difficult 
to formulate an alternative principle. Here, as in other fields of law, 
it is a matter of reasonable balance between the conflicting interests 
of the community in fighting certain social evils or maintaining 
certain social standards, and in protecting the individual from 
punishment for acts w’herc it is unreasonable to expect punishment. 
This is not ident ical with the principle of fault, for as wx shall see 
later, many statutes of an essentially public-welfare character with 
a predominant interest in maintenance of standards have led to the 
partial discarding of the fault principle. Neither is a solution possible 
on the lines that the courts should avoid all but strictly grammatical 
construction of a statute, for this is patently impossible and con¬ 
trary to universal judicial principles and experience.®® 

The following guiding principles would be in accord wath the 
general approach to judicial interpretation as portrayed in this 
chapter: 

(1) It is beyond the proper province of the courts to create 
basically new offences. These are properly the province of the 
legislator. 

(2) Where a court is faced with conflicting interpretations of the 
language of a statute, either of which is compatible with reasonable 
canons of construction, it must balance the legislative purpose of the 
statute, in the light of the object matter and the policies at stake, 
with the principle that a person should not be convicted of an 
offence which he can reasonably regard as a non-criminal action.®® 

Such an approach does not separate the modern criminal law, 
with its variety of purposes and policies, from the rest of the law 
in an artificial and socially unjustifiable manner, while it preserves 
the sound substance of the principle that in a free society the citizen 
should not be punished for acts that he cannot reasonably construe 
as criminal. 


JUDICIAL LAW-MAKING IN 
INTERNATIONAL LAW 

Although, as we have seen, even the highly organized legislative 
machinery of the modern state demands an active and constructive 
participation of the courts in the evolution of the law, the scope of 
such judicial law-making should, at first sight, be far greater in inter- 
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national law. Contemporary international society is still loosely 
organized; it lacks legislative and executive organs with power to 
make decisions, other than by consent of the member States. Sub¬ 
stantive international law is still a collection of fragments rather 
than an integrated system of rules governing the conduct of nations 
in their mutual relations. The highest judicial organ of contempor¬ 
ary international society, the International Court of Justice is, in 
article 38 of its statute, directed to apply to its decisions of disputes, 
next to international conventions and international custom, ‘the 
general principles of law recognized by civilized nations ^ and 
‘judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the deter¬ 
mination of rules of law 

The field for judicial development of the law is, therefore, wide 
and open, and the challenge presented to tlie Court by its own 
statute to create new law while deciding cases, seemingly irresistible. 
However, the same causes which account for the relative weakness 
and incompleteness of contemporary international law also restrain 
the highest international court as well as other international judicial 
organs, in the exercise of such a creative function. International law 
is still based upon the principle of State sovereignty, and inter¬ 
national obligations derive from the consent of the States to restrict 
their freedom of action by certain specified commitments. Thus the 
principle of consent still controls the interpretation of legal obliga¬ 
tions in international law, and this strongly restrains the Inter¬ 
national Court in its attempt to develop international law through 
judicial decisions. For any creative interpretation is likely to be 
resented by the party against whom judgement is given, as an en¬ 
croachment on the principle of sovereignty and the limited charac¬ 
ter of the obligation by virtue of which the Court is called to give a 
decision. This is apt to be the case, whether the decision is given 
under a specific agreement between two States to submit a dispute 
to the Court, or under the so-called ‘optional clause’ by which a 
large number of States have agreed to submit certain types of legal 
disputes generally to the jurisdiction of the Court.®’ 

The precarious position in which an international judicial organ 
finds itself in a society still dominated by (an increasing number of) 
sovereign States and national conflicts of interest, therefore drasti¬ 
cally curtails the scope of judicial law-making in international law, 
even though the necessity for such creativeness is urgent, and the 
field immense.®® The inevitable dependence of the effectiveness of 
legal institutions on the degree of social cohesion in the society which 
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they serve and represent, is demonstrated. The composition of the 
Court itself reflects to a large extent the divergent national interests 
that impede its creative function. Yet, the role of the Court in the 
evolution of international law is far from being purely passive or 
negative. The very creation of such an institution - now forty years 
old - represents, for all its limitations, an advance in the social 
cohesiveness of the family of nations, a small step from a society to a 
community of nations. The number of cases in w^hich the Inter¬ 
national Court has felt able and willing to push international law 
forward boldly, either by way of a judgement or an advisory 
opinion, is small but important. Outstanding, in this writer’s 
opinion, is the Advisory Opinion in which the international Court, 
by a strong majority, bestowed full international legal personality 
upon the United Nations as a condition of its capacity to demand 
reparation for injury suffered by one of its servants (Count Berna- 
dotte). In going beyond the wording of article 104 of the U.N. 
Charter, which cautiously refrained from declaring such inter¬ 
national legal personality, the Court firmly established the advance 
from a system of international law in which States are the sole 
subjects, to one in which international organizations, without being 
super States, live and function as personalities in their own right.®® 
Hardly less important for the advance of international organization 
is a more recent Advisory Opinion,®® where the Court, again by a 
substantial majority, held that the General Assembly of the United 
Nations, once having created an independent tribunal with power 
to make final awards in the determination of disputes betw een the 
United Nations and its employees, was not free to overrule or dis¬ 
regard its aw^ards simply because it had been the creator of the 
tribunal. This Opinion powerfully advances the principle of judi¬ 
cial integrity and independence in international organization, 
while it indirectly also strengthens the status of the individual as 
against both States and the international organizations of which 
they are members. In another field, the Court, this time in a judge¬ 
ment on a dispute between tw^o States,®^ made an important contri¬ 
bution to the highly controversial and fluid problem of the limits of 
territorial waters, by holding that economic conditions as well as 
historical tradition and geographical peculiarities, justified tlie 
delimitation of Norwegian territorial waters by a series of straight 
base lines connecting points on the islands off the coast, instead of 
the base line following the actual low-water mark, and not exceed¬ 
ing four miles from the shore at any point. 

In the development of* general principles of law recognized among 
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civilized nations’, the Court has generally been extremely cauti-» 
oiis .®2 In this field, it seems that more important judicial advances 
will continue to come from special international tribunals, or from 
regional judicial institutions. Such institutions as the mixed Arbitral 
Tribunals created between the Allied States and Germany after the 
First World War, or the General Glainas Commission established 
by the United States and Mexico have made important contribu¬ 
tions to the principles of restitution and reparation for injuries 
suffered by nationals of one State at the hands of another. 

It is a corollary to the close interdependence of social cohesion and 
legal development that much of the development of international 
law through judicial law-making is likely to continue to come from 
the judicial institutions of more closely knit communities of States, 
such as the Court of Justice of the three West European Com¬ 
munities, or the Court of Human Rights established by the Council 
of Europe. The creation of a supra-national judicial institution, 
sucli as the European Court of Human Rights, being empowered to 
pass on claims raised by individuals and groups against their own 
States, is likely to mark a revolutionary advance not only in the 
international law prevailing among the member States, but in the 
development of general international law.®* 

While the judicial development of international law is thus 
inevitably lagging very seriously behind the necessities of contem¬ 
porary society, it is likely to function, together with the increasingly 
numerous international conventions between Slates, as an impor¬ 
tant agent in the gradual transition from international anarchy to 
international law, 

JUDICIAL DILEMMAS IN MODERN 

DEMOCRATIC SOCIETY 

In modern democratic society, the judge must steer his way between 
the Scylla of subservience to government and the Charybdis of 
remoteness from constantly changing social pressures and economic 
needs. There is little need to point out the dangers of complete 
political subservience which the judiciary has experienced under 
both Fascism and Communism. The administration of law under 
these systems becomes a predominantly political function and an 
instrument of government policy. Under Fascism and Communism 
certain spheres of social and commercial law arc left relatively intact 
because the government does not consider them as sufficiently 
important to interfere or regards it as desirable that citizens should 

T-l.c.s.~c 
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enjoy some security of rights in spheres not directly touching govern¬ 
ment policy. 

In democracies, on the other hand, the illusion is still widespread, 
despite the warnings of many jurists, that the judge can ignore the 
social and political issues on which he is asked to adjudicate. It was 
Lord Justice Scrutton, one of the most conservative as well as one of 
the most learned of English judges, who warned in the following 
terms against confusion of prejudices with objectivity: 

. . . the habits you are trained in, the people with whom you mix, lead to 
your having a certain class of ideas of such a nat ure that, when you have 
to deal with other ideas, you do not give as sound and accurate judge¬ 
ments as you would wish. ... It is very difficult sometimes to be sure 
that you have put yourself into a thoroughly impartial position between 
two disputants, one of your own class and one not of your class. 

Part of the illusion still current among many lawyers is an anti¬ 
quated conception of the separation of powers. In its absolute and 
rigid formulation, the doctrine of the separation of powers has never 
been a correct reflection of politics.®® The independence of the 
judiciary from both executive and legislature remains a corner¬ 
stone of democratic government, but it cannot be absolute. The 
notion of‘quasi-judicial* has been extended by a judiciary anxious 
to maintain some control over the executive, through the preroga¬ 
tive writs.®’ When law courts have felt doubtful about the wisdom 
of bringing too many ministerial actions under judicial control, they 
have tended to narrow down the concept of quasi-judicial func¬ 
tions.®® On the other hand, the English law courts have recently 
proceeded to widen drastically the scope of judicial review of -the 
decisions of‘domestic tribunals’.®® 

Certainly the problem of the proper scope of judicial control of 
the executive or of social groups, such as professional associations or 
trade unions, cannot be solved by categorical absolutes. It is futile 
to demand the abolition of government regulation in the kind of 
society in which we live. Discretion, and even arbitrariness, is no 
monopoly of the executive. Offenders as well as prison administra¬ 
tors are keenly enough aware of the vast discrepancies in the scale of 
punishment inflicted upon motor-car owners for speeding offences, 
or for crimes committed under the influence of alcohol. 

Much of the confusion has resulted from a false conception of the 
separation of functions between the three branches of government. 
It is now increasingly recognized by contemporary jurists that 
borderlines are fluid, and that cooperation rather than separation, 
in a constant interchange of give and take between legislature, 
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executive, and judiciary, reflects the reality of the legal process. 

The statute lays down a principle which must be applied in cases and 
circumstances not yet in being. Obviously, while it is difficult enough to 
determine the rule for transactions which have arisen, it is all the more 
difficult to do the same for transactions that have yet to occur. Hence, a 
legislati4re must speculate more perilously as to how future cases will 
arise and what contingencies they will involve. 

Because perfect generalization for the future*is impossible, no generali¬ 
zation is complete. Aware of this impossibility, legislatures often do no 
more than purport to lay down the most general statements of law, 
intending that the courts and other law-applying agencies shall creatively 
adapt the general principle to specific cases. Thus, every time a statute 
uses a rule of reason, or a standard of fairness without specification, there 
is conscious and deliberate delegation of this responsibility to the courts. 


The task of the modern judge is increasingly complex. Hardly 
any major decision can be made without a careful evaluation of the 
conflicting values and interests of which some examples have been 
given in the preceding pages. Totalitarian government eliminates 
much of the conflict by dictating what should be done. 

The lot of the democratic judge is heavier and nobler. He cannot 
escape the burden of individual responsibility, and the great, as 
distinct from the competent, judges have, I submit, been those who 
have shouldered that burden and made their decisions as articulate 
a reflection of the conflicts before them as possible. They do not dis¬ 
miss the techniques of law, but they are aware that by themselves 
they provide no solution to the social conflicts of which the law is 
an inevitable reflection. 

We live in an age of uncertainties and dangers, an age in which it 
is only too tempting to seek escape from the responsibility of decision 
in some kind of mythology. Millions have succumbed to authori¬ 
tarian s^^tems of government or emotional formulas which help to 
absolve the individual from decision and moral responsibility, and 
which afibrd an escape from the hard facts of life. In the administra¬ 
tion of law it is also tempting to seek escape from the burden of 
decision. The law must aspire at certainty, at justice, at progressive¬ 
ness, but these objectives are constantly in conflict one with the 
other. What the great judges and jurists have taught is not infallible 
knowledge, or a certain answer to all legal problems, but an aware¬ 
ness of the problems of contemporary society and an acceptance of 
the burden of decision which no amount of technical legal know¬ 
ledge can take from iis. 




Part Two 


Social Change and Legal 
Institutions 



3 


Property 


THE KEY POSITION OF PROPERTY IN 
MODERN INDUSTRIAL SOGIRTY 

That property and its distribution occupies a centra] ~ and in the 
view of many a decisive - position in modern industrial society is a 
view shared by legal and political j^hilosophcrs from the extreme 
right to the extreme left. The right to property as an inalienable, 
‘natural ’ right of the citizen, immune from interference by govern¬ 
ment or other individuals, becomes a central element in the legal 
philosophy of Locke, of the Founding Fathers, of the Declaration 
des Droits de VHomme % while it permeates the interpretation of the 
United States Constitution, and the Neo-Scholastic political and 
legal philosophy of the Catholic Church. ^ Land ownership had, of 
course, played a dominant role in feudal society. But it was tenure 
of land, based on the hierarchical order of feudalism that charac¬ 
terized the role of property in medieval feudal society. The detach¬ 
ment of the right of property as such accompanies the rise of 
modern Western commercial and industrial society. 

At the other end of the scale, Marxist analysis clearly regards 
property as the key to the control of modern industrial society. The 
capitalist, by virtue of his ownership of the means of production, 
elfectively controls society. He exercises the powers of command 
which ought to be vested in the community. Hence, Marxist theory 
demands a transfer of the ownership and the means of production 
to the community, which, in the initial stages, exercises its control 
through a dictatorship of the proletariat and the coercive power of 
the State, until the latter ‘withers away*. This key function of 
property and the establishment of a social order remains, almost 
without qualification, part of modern Soviet philosophy. It still 
maintains that, with the transfer of ownership in substantially all 
means of industrial and agricultural production to the community, 
the problem of social justice has been substantially solved in Soviet 
society. 2 Ideologically and politically, the property philosophy of 
the American Constitution and the Catholic Church is bitterly 
opposed to that of modern Communism, and of all forms of Marxist 
interpretation of history. But they share the heritage of modern 
Western political philosophy: the controlling significance of 
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property in the social order. In that, they differ from earlier phases 
of occidental civilization as well as from other civilizations. 

DIFFERENT CONCEPTS OF PROPERTY 

In its political and sociological - and, indeed, in its popular - sense, 
‘property* is clearly not confined to ownership in ‘things* (Sachen), 
It comprises not only the realty and personalty - or, more precisely, 
immovable and movable objects - but also patents,® copyrights, 
shares, claims. In this respect, Anglo-American conceptions of 
property are closely in line with the sociological and popular mean^ 
ing, wherexis civilian concepts of property still labour under an 
artificial analytical division inherited from Roman jurisprudence, 
and out of step with the reality of modern industrial society. The 
French Civil Code of 1804, the German Civil Code of 1900, the 
Swiss Civil Code of 1907, and the Italian Civil Code of 1942 - but 
also the Soviet Civil Code of 1923 - agree in confining ownership, in 
a legal sense, to ‘ things *, movable and immovable. There cannot be, 
technically speaking, an ownership of mortgages or of copyrights. 
There has even been much elaborate and futile discussion of the 
question whether such a commodity as electricity can be classified 
as a ^Sache^ and, therefore, be the object of ownership. 

The common law is mercifully free of these distinctions which 
artificially divide tilings that economically and sociologically belong 
together. In this field, at least, the empirical development of the 
common law, its aversion to theoretical definitions of legal concepts, 
its preference for thinking in terms of legal relationships, of powers 
and liabilities, rights and obligations, types of action rather than of 
abstract concepts, has proved an advantage. ‘ The English lawyer 
does not find it incongruous to say that the claim for the repayment 
of a loan, a mortgage on another man’s land, or a share in a limited 
company, belongs to a person’s “property”.’* Property, as the same 
learned author says, is ‘ a bundle of powers *. Similarly, an American 
writer has recently defined property as a ^ bundle of rights ’ by which 
one claimant is enabled to exclude others, and therefore property is 
not limited to corporeal things,® Not only is Anglo-American law 
untroubled by conceptual limitations of ownership; it also knows 
degrees of ownership. This may, perhaps, be attributed to two 
characteristic features of Anglo-American legal development: on 
the one hand, the evolution of the trust concept has attuned the 
common-law mind to the division of property between different 
parties, each endowed with certain parts of the property right which, 
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in the classical Continental definition of article 544 of the French 
Civil Code is ‘ le droit de jouir et de disposer des choses de la manikre 
la plus absolue. . . / The trustee and, to a certain degree, the settlor, 
has the power to dispose; the beneficiary has the right to enjoy. 
On the other hand, the predominance of land law in the formative 
era of the common law, and its impregnation with a feudal con¬ 
cept, under which only various degrees of estate are held, while 
the residue - and theoretically the only full right of property ~ is 
vested in the Crown, has resulted in the establishment of various 
‘ estates ’ in land rather than full ownership. While some contem¬ 
porary jurists® regard the survival of the theoretical ownership by the 
Crown of all land as a mere fiction to be disregarded, and therefore 
describe the fee simple as full ownership, others^ strongly criticize 
such a conception as unhistorical and contrary to the spirit of 
English law, and maintain that in English law there arc only 
various forms of‘estate’ in land, ranging from the near-absolute fee 
simple to limited tenancies with correspondingly more or less far- 
reaching degrees of protection of possession in relation to others. 
A similar, though not identical, conception underlies the formula¬ 
tion in the American Restatement of the Law of Property of 1936, 
which defines an estate as ‘ ownership measured in terms of dura¬ 
tion Whether or not there is, theoretically, a full ownership in land 
in the common law, does not greatly aflect the social realities of 
modern land tenure. It is probably less important than the fact that 
common law conceives of the substratum as well as the dimensions of 
property in terms of function rather than of definition. 

The artificiality of a definition of property which confines it to the 
complete control over a ‘thing’, has been modified to some extent 
by giving ‘similar* or ‘ quasi-proprietary ’ rights, such as copyrights 
or patents, the same legal protection as property, for instance, in the 
law of torts.® 

But it is not only the development of the physical sciences and the 
increasing importance of sources of energy, such as electricity or 
nuclear power, which makes the romanistic distinctions betw^ecn 
‘things* and ‘non-things’ archaic. The economic significance of 
intangible property rights such as patents, copyrights, shares, or 
options has revealed the dogmatic aridity of the civilian definition of 
property; even more important is the increasing realization that in 
modern industrial and commercial society, property is not an 
exclusive relation of dominance, exercised by one person, physical 
or corporate, over the thing or even a number of ‘quasi-things ’, but 
that it is rather a collective description for a complex of powers, 
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functions, expectations, liabilities, which may be apportioned be¬ 
tween different parties to a legal transaction. The most significant 
expression of this trend is, perhaps, the modern French concept of 
^propriete commerciale\'^ Under modern French legislation, both 
businessmen and farmers, who rent their premises and land respec¬ 
tively, enjoy certain rights as against the owner, which are generally 
described as ^propriete commerciale\ The essence of this right is a 
claim of the occupier against the owner for renewal of the lease, 
except in certain strictly defined circumstances. The ow'ner is to 
that extent deprived of his legal power to dispose of his property, in 
favour of the lessee’s right to the continuity of his enterprise. In the 
w^ords of Ripert^®: 

The businessman has over the immovable property a right which ]jer- 
mits him the utilization of the asset for his benefit, a right which he can 
oppose to the owmer of the land as to any third party. 

In Ripert’s view, the fact that this right is derived from a contract 
has disguised the property-like character of this right. But another 
jurist has, perhaps, more accurately observed that the right of the 
commergant over the land on which he conducts his business has not 
the character of a property right. It is rather a concomitant of the 
legal protection given him for his other assets, his ^fonds de commerce 
The owner can refuse renewal against proper compensation.^^ 
Whatever the analytical solution may be, here, as in the English 
trust, the powers and rights once concentrated in the owner of the 
land are now divided between owner and user. Unlike the common- 
law trust, civilian systems cannot dissect property into its various 
components, but they have transferred certain functions of property 
from the owner to others, responding to new economic needs and 
social policies. Legislation protecting tenant farmers as against the 
owners is known in many countries, in France^* as in the United 
Kingdom^® and elsewhere. The scarcity of housing may demand a 
quasi-property protection of the tenant; the national needs of food 
production may demand the strengthening of the right of the tenant 
farmer against the absentee owner. Such social pressures produce an 
evolution in the concept of property. The romanistic definition 
remains at best a point of departure, of decreasing significance in the 
modem social context. The necessary correspondence between 
changes in the function and the concept of property is brought out 
in the analysis of a contemporary Danish jurist.^* Kruse considers 
the right of property in contemporary society as ‘ the driving force in 
the economy of the community, of its widely diffused economic 
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mechanism^ of the production, distribution, and credit of society, 
with their numerous carefully enumerated sections*,^® In such a 
society, a ‘division of labour’ takes place in the ‘internal economy 
of the property’. Rights of use, easements, rentcharges, mortgages, 
and claims arise through a division of the right of property. These 
‘partial’ rights of property must be included in the definition of 
property not only because they form part of its total function, but 
also because they are protected against expropriation by others, and 
because the holder enjoys the same powers over them as over the 
complete right of property.^® 

Thus, slowly, modern Continental law is arriving at a more 
elastic and functional concept of property, similar to that of the 
common law. This development clearly makes the nation of 
property more adaptable to the constantly changing demands that 
modern society makes upon it. 

The function of property in modern industrial society is a prob¬ 
lem which transcends the historical and conceptual differences be¬ 
tween civilian and common-law thinking. The comparative study 
of this problem will therefore be facilitated by the evolution that has 
narrowed the gap between Continental and common-law analysis. 
One important consequence of this is the possibility of developing 
property concepts in international law acceptable to all civilized 
nations. Much attention has recently been devoted to the scope of 
protection of property interests in international law. There is at 
least no conceptual obstacle to the recognition of economic interests 
such as concessions, licences, and contractual promises of various 
kinds as being included in ‘property’ for purposes of international 
legal regulation,^’ 

PROPERTY LAW AND THE EVOLUTION 

OF INDUSTRIAL SOCIETY 

Whether in the restricted definition that dominates Continental 
civil codes, or in the wider meaning traditionally given to property 
in the common law, property denotes the most complete form of 
control that the law permits. The definitions of the various civil codes 
from the French to the Soviet code, agree on this point, although all 
these codes make, with varying emphasis, the obvious reservation 
that this absolute control operates within the limits of the law. The 
impact of this reservation varies, of course, in accordance with the 
prevailing social philosophy and economic conditions, a fact which 
has enabled the definition of the French civil code to survive through 
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radical changes in the actual, as distinct from the theoretical, role of 
properly in society.While the more modern German and Swiss 
civil codes exclusively emphasize the power of the owner to dispose 
of the object of property, the older French civil code, more compre¬ 
hensively and accurately, underlines the two aspects of property; 
*la propriete esi le droit dejouiret de disposer des choses .. / It is indeed this 
dual aspect of property; the power to enjoy and the power to control 
- which any contemporary analysis of the function of property in 
society must take as its point of departure. For it is the increasing 
divorce of these two, once normally united, aspects of property . 
which is the most characteristic feature of modern evolutions of 
property. Correspondingly, the legal restrictions on the rights of 
property are different in impact and social significance, according 
to whether they seek to restrain the power to enjoy or the power to 
control. 

In a primitive and essentially self-supporting society, property 
coincides broadly wdth the sphere of work of an individual - at least 
if we include with the head of the household his family. ‘Property, 

•. , the central institution of private law, fulfilled, in the system of 
simple commodity production, the functions of providing an order 
of goods and, in part, an order of pow er.’^*^ In a broadly accurate 
simplification, the owner of a farm or a w^orkshop in such a society 
owns the land, the stock, the tools, which he needs to live or to pro¬ 
duce in exchange for certain elementary commodities. Hired 
labour or trade in commodities are generally ancillaiy rather than 
essential complements of property. Power and enjoyment of pro¬ 
perty and the capacity to work are not too far apart from each 
other. 

Although even pre-industrial society shows an increasing tension 
and separation between these different functions of property, the 
decisive break comes with the industrial age. In the earlier phase of 
industrial society, the power aspect of property becomes immensely 
extended. The ownership of physical assets enables the early 
capitalist entrepreneur to multiply not only his power over things - 
factories, commodities, or products ~ but also over men. The power 
to make contracts, to hire and fire, becomes, perhaps, the most 
important function of property. In the earlier days of industrialism, 
before trade unions were legitimate and pow^erful, this power 
enabled the owner of industrial assets to become, in Renner’s 
analysis,a ‘commander’. He exercises, by arrogation or tolera¬ 
tion, a quasi-public authority over people and social relationships 
that ought to belong to public authority only, and in the theory of 
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democracy, to a public authority responsible to the people as a 
whole^ There are industrial empires, parallel to autocratic political 
empires, although domination is disguised by the theoretical 
equality of contract under the civil law, an equality as little con¬ 
cerned with the differences of economic power between the parties 
as the law that, in Anatole France’s famous phrase, in majestic 
impartiality permits rich and poor alike to sleep out on embank¬ 
ments. 

Renner’s analysis stops at a point where ownership is still the 
exclusive key to control in modern capitalistic society. It is true that 
the means of exercising this control has become diversified through 
the ‘ Konnexinstitut ’, such as the power to rent, to hire and fire, and 
other complementary institutions to which we have referred 
earlier.21 But legal ownership still remains, as in earlier Marxist 
analysis, the key to economic power. The owner keeps the title to 
the surplus value. He surrenders only the use of his property, ‘an 
item in which he never was interested’. 

This analysis neglects the decisive and dominant function which 
the modern large-scale corporate enterprise is exercising in contem¬ 
porary capitalism (under private capitalism as well as State owner¬ 
ship). In the present century, corporate enterprise has taken control 
of all the major fields of industrial and business operations, and the 
structure of corporate enterprise itself has drastically changed in 
the process. The development of the modern corporation is charac¬ 
terized by an increasing divorce of ownership and control, a 
phenomenon analysed by a now classic American treatise published 
a few years after Renner published the last edition of his work.®® 

Renner saw capitalist ownership as an octopus whose numerous 
tentacles - contracts of service, loan, hire or instalment purchase, 
etc. - enveloped more and more victims. But in the overwhelmingly 
important field of corporate enterprise, the nominal owner, that is 
the shareholder, is becoming more and more powerless. He turns 
into a mere recipient of dividends, often barely distinguishable from 
the bond or debenture holder. In the analysis of Berle and Means, 
control has been wrested from the shareholder owner by five differ¬ 
ent devices: first, control through almost complete ownership; 
secondly, majority control; thirdly, control through a legal device 
without majority ownership; fourthly, minority control; fifthly, 
management control. Of these, only the last four are of major 
sociological importance. Some of the forms of control, especially 
. those achieved through a voting trust, are peculiar to Anglo- 
American law, although the delegation of votes to banks or other 
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agents can achieve veiy similar results in Continental company law. 
But, on the whole, the devices which vest control either in a minority 
directed by interests outside the company itself, or in the manage¬ 
ment, at the expense of scattered and passive shareholders, are the 
same in Continental or Anglo-American law, for the social and 
economic factors which account for this transformation are similar: 
the increase in the vastness and complexity of modern industiy in 
most fields, the dispersal of shares among multitudes of small share¬ 
holders whose joint influence does not compare with that of a single 
compact minority interest, and the increasing importance of the 
managerial as against the financial clement, owing to the technical 
and administrative complexities of modern large-scale enterprise. 

Among the devices for separation of ownership and control dis¬ 
cussed by Berle and Means, two seem particularly significant. A 
group of entrepreneurs - industrial or financial ~ may build up a 
pyramid of corporations. They need the ownership of a majority or 
near-majority of shares, at most at the top of the j:>yramid, preferably 
in a holding company. The holding company acquires a controlling 
interest in a series of operating or other holding companies, each of 
which acquires a controlling influence in the company next below in 
the pyramid. By this device, the original group of entrepreneurs can 
acquire a decisive or even monopoly control over an entire in¬ 
dustry. Ownership and control are even more completely divorced 
where the management of a vast and complex corporate enterprise 
can either govern undisturbed because of the dispersal of share¬ 
holdings among multitudes of small owners, or because it can, if 
necessary, stir up the majority of shareholders in order to fight the 
dominant minority. 

The powers formerly necessarily attendant on property have 
now largely passed to those who, without necessarily being owners, 
can control and direct a variety of owners of shares or assets in an 
enterprise, whether this be the result of diffusion of ownership, of 
apathy, of skilful manipulation, of the centralization of know-how 
and administrative control in the hands of management, or a 
combination of all these factors. 

PUBLIC RESTRAINTS ON THE RIGHTS 

OF PROPERTY 

Although many of the major powers flowing from property rights 
have now passed from the property owner to others, notably the 
managers of corporations, such powder still derives from property. 
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While the social demand to restrain the power of the ‘ over-mighty 
subject’ is no longer necessarily directed against the legal owner of 
such property, the need for social restraint on private property is as 
urgent as it has ever been. In accordance with the analysis given 
earlier, we shall survey the various moves which have, over a cen¬ 
tury, led to an increasing range as well as a growing intensity of 
public restraints on property from two aspects: restraints on 
the enjoyment of property designed to mitigate the privileges which 
it confers in the enjoyment of the things that life has to offer; and 
restraints on the private power to use the control of industrial 
property as a ‘ delegated power of command ’, as a means of a quasi- 
governmental private control over the major assets of a nation. 

The distinction between these two aspects of property rights is 
both legally and sociologically important. It is possible for a legisla¬ 
tor to concentrate on one or the other aspect. Social welfare and 
Socialism (or even State supervision of private industry) are not the 
same. Indeed, modern capitalism as applied, for example, in the 
United States, has a multitude of legal restraints on private property 
designed as alternatives to Socialism. Social obligations have often 
become the price to be paid for continued private control over the 
productive assets of the nation. On the other hand, a legal restraint 
on property may, and often does, affect both the enforcement and 
the power aspects of property. Thus, legislation against the abuse 
of patents is directed against the dangers of excessive financial 
benefits as much as the dangers of a stranglehold over industrial 
development. Progressive taxation primarily aims at mitigating 
the inequalities in the access to commodities flowing from unequal 
accumulations of property. But driven to extremes, it may affect the 
conduct of industry and business as such. 

Restrictions on the Use and Enjoyment of 

Private Property 

Abuse of Rights, In recent years, comparative lawyers have devoted 
attention to the problem of abuse of rights. They have contrasted the 
attitude of modern Continental civil codes with that of English law, 
still dominated by a decision of the House of Lords of 1895.^^ Conti¬ 
nental legal systems sucli as the French, German, and Swiss, make 
the abuse of property rights a good defence where the predominant 
objective of the exercise of a property right has been chicanery, or 
the intent to do injury to another party. 2® English law still basically 
adheres to the principle that a person can do with his property what 
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he likes, except for specific statutory restrictions. Some isolated 
decisions in nuisance cases have, however, given preference to the 
plaintiff’s reasonable economic interests against the defendant’s 
unsocial use of his private-property right. This approach has been 
carried somewliat further in American law. It is now settled in the 
great majority of jurisdictions that, where a defendant erects a fence 
for the sole purpose of shutting off* the plaintiff’s view - as distinct 
from putting up such a structure for a useful purpose, even if a 
malicious motive has played a part in the action - he may be re¬ 
strained from doing Again, there is abundant authority for 
holding that a drilling of a well, not in order to procure water on the 
defendant’s premises, but to cut off’ the plaintiff’s underground 
water, is unlawful.^® But where ~ as was the case in Bradford v. 
Pickles - a landowner digs a hole in his ground so as to abstract 
water from a neighbouring property, in order to raise the purchas¬ 
ing price of his property wanted by a local authority, it may be 
doubted whether, at least in a primarily private-property-oriented 
legal system, there is not a legitimate, though ruthlessly pursued, 
economic objective.**® 

The practical significance of the whole doctrine is very much 
smaller than its theoretical interest. In the practice of American, 
French, German, or Swiss courts, it means little more than that the 
very unusual kind of landowner who creates obstacles out of spite 
for his neighbour, or who prefers to leave a piece of land unused 
rather than grant a right of passage, may be restrained by the 
courts.**® Continental courts have understandably refrained from 
developing the principle into a more fundamental social doctrine 
by which the use of property is subject to the needs of the com¬ 
munity. It is in this wider sense that the principle of abus de droit has 
sometimes been used to justify (together with the principle of unjust 
enrichment) the propriete commerciale, i.e. the right of a lessee to 
demand continuation of his lease from the owner of the premises. 
But here the principle loses all legal precision and becomes a moral 
precept rather than a juristic concept.®^ 

Again, the ‘abuse of rights’ stands for a completely different 
social philosophy of property as applied in article i of the Soviet civil 
code, which withholds protection from private rights * exercised in 
contradiction to their social and economic^purpose.*®® 
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Statutory Restraints on the Use of Property 

An increasing array of statutory duties affects the freedom of pro¬ 
perty of landowners, factory owners, employers, retailers, public 
utilities, in a multitude of ways. 

Restraints on Producers and Employers, There are provisions for the 
safety of machinery or mines, for sanitation and drainage, for the 
purity of foods and water. They enjoy the sanctions of criminal and 
civil law; statutory penalties for these ‘public welfare* offences®® do 
not normally require a mens rea. The protection of civil law is often 
a twofold one: the extension of the obligations of the manufacturer 
towards the consumer®^ has greatly widened the scope of protection 
of the public against deficient products. English courts have also 
increasingly awarded damages to individuals for the breach of 
slatutoiy duties as such, for example, to a third party injured in a 
car which, contrary to statute, had no third-party insurance,®® or 
to a ratepayer poisoned by impure water supplied by a local 
authority.®® In the United States the position is complex because of 
the large number of jurisdictions and the infinite variety of statutes. 
Many statutes have been construed as only imposing a public 
duty (e.g., most statutes providing for compulsory licensing). But 
many private claims have been granted (e.g. to employees against 
the employers for violation of a statutory obligation to fence danger¬ 
ous machinery, or to children injured by the failure of a railway to 
comply with a fencing statute).®® 

Official Acts and regulations increasingly not only forbid but also 
prescribe. Economic emergencies have greatly accentuated this 
development. The State lays down utility standards for a wide 
range of consumers’ products; or it allocates scarce raw materials or 
foreign currencies according to priorities. The most powerful and 
dangerous of State powers, the right of direction of labour, has so 
far been sparingly used in democratic systems, except in war, for 
freedom to choose one’s occupation is a far more elementary aspect 
of human freedom than liberty to do with one’s material property 
as he likes. But a grave economic crisis which makes a nation 
dependent on its essential resources always increases the pressure for 
compulsory direction or freezing of certain forms of labour, such as 
coal mining or agriculture, which, in normal times, tend to lose 
more labour than they attract. 
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Restraints on the Ownership and Use of Land. Defence needs, economic 
emergencies, and the need for conservation and the best possible 
utilization of existing land and mineral resources have been the 
principal causes of far-reaching public interferences with the private 
uses of land. They have led to powers of dispossession and, in certain 
cases, even to legislative restrictions on the amount of land that can 
be privately owned by any single individual. The emphasis and 
intensity of these restrictions on private land-ownership vary from 
country to country. They are conditioned by the need for the avail¬ 
able national resources, by the degree of economic emergency which 
natural conditions or human-made catastrophes such as war 
impose; they are, of course, also influenced by the distribution of 
power between different social groups within the country. What is 
common to all these developments, especially in the last decade, is a 
growing awareness of the prior claims of the utilization of land, as 
against its mere status. As a French jurist has expressed it: "V human’- 
ite a pris conscience de ce que la propriete qui est seulement maiUre ne fructifie 
quepar le travail de Vhomme\''^^ 

It is not surprising that, in France, where the political power of the 
small farmer is greater and better organized than in any other 
Western country, the protection of the rights of the tenant farmer 
has taken pride of place. We have previously mentioned the 
propriete commerciale^ a short and not altogether accurate description 
of the rights enjoyed by the small businessman - another powerful 
political force in France - against the owner, on the premises of 
which he conducts his business. The rights of the tenant-farmer 
{fermiers et metayers) go further. Under legislation which has 
developed over the years and which was consolidated *-• after the 
war - in 1945 and 1946,^® the tenant farmer is virtually irremovable 
from the land which he farms, at the termination of the lease. The 
duration of the lease and the rent are fixed by law. After the statu¬ 
tory duration of nine years, the lease can be indefinitely renewed at 
the option of the lessee. Nor can the owner of the land terminate the 
lease against the payment of an indemnity. He can reoccupy the 
land only if he wants to cultivate it personally, or through his 
children. Furthermore, the tenant farmer has a right of pre-emption 
whenever the owner wishes to sell the land. While the parties may 
abrogate from the terms of the law in certain details, they cannot 
abrogate by contract the essential principles of the law which, in the 
French legal terminology, is d^ordre public. 

In Great Britain, where the social power and economic influence 
of the farmer do not compare with that of his counterpart in France, 
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war emergencies, food shortages, and an increased need to rely on 
native produce have nevertheless strengthened the legal position of 
the farmer and superimposed a iDublic power of dispossession over 
the private rights of parties. Under the British Agriculture Act of 
1947, tlie Minister of Agriculture has the power to dispossess 
inefficient farmers in certain contingencies, by either compulsory 
purchase or an order directed to the owner to let the farm to an 
approved tenant. The Agricultural Land Commission manages and 
farms land vested in the Minister and placed by him under the 
control of the Commission. Coupled with this are statutory standard 
terms for agricultural tenancies.^ ^ This is of course a most significant 
restriction of the rights of private property in the interest of the 
community. It expresses the recognition of agricultural land as a 
national asset, which private owners and tenants must use to the 
advantage of the community. The power exercised by urban or 
agricultural landowners through tenancy and the power of the 
mortgagee to appropriate the substance of the power deriving from 
landowncrship plays a considerable part in Renner’s analysis.*^® 
This type of legislation shows a new technique: positive administra¬ 
tive action now displaces private terms of contract, instead of nega¬ 
tive administrative measures (clearance orders) as used by the 
Housing Acts. 

Another type of public interference with the private use of land 
is illustrated by the powers of the Minister under the Town and 
Country Planning Act. Under this legislation, the competent 
Minister can withhold permission for private development of land 
in the interests of town and country planning. In a case where, 
under a previous Act, a local authority and private landowners had 
agreed on private development of the land, and laid out certain 
moneys toward this purpose, the Minister was confirmed by the 
Court of Appeal in the withholding of his permission for further de¬ 
velopment under the new Act. The statutory power was held to be a 
limiting factor in any private agreements previously entered into.^® 

Yet another aspect of the shift of emphasis from private to public 
uses of land is illustrated by the New Towns Act, 1946, the major 
piece of legislation incorporating a planned policy of decentraliza¬ 
tion, and an attempt to draw a small portion at least of the popula¬ 
tion of the major British cities into smaller communities in outer 
surrounding belts. Under the Act, public corporations called New 
Town Development Corporations have powers to expropriate 
private land after certain hearings of an administrative and quasi¬ 
judicial character. 
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The United States has hitherto been only slightly affected by the 
disorders of wars and economic upheavals, which have shaken all 
of Europe, with the exception of a few smaller neutral countries. 
Moreover, it is a country of abundant resources, vast spaces, and its 
history and political philosophy is permeated by distrust of State 
interference in property and economic enterprise. Yet, even Ameri¬ 
can land law has witnessed a remarkable evolution.**^ Since the entry 
of the United States in World War II, extensive rent control legisla¬ 
tion imposes major restrictions on the ability of the landlord to 
evict tenants. Both legislation and court decisions have, since the 
great depression of the early thirties, substantially restricted the 
rights of creditors against land which served as security for debts.*® 
More gradually, the courts have developed concepts of good hus¬ 
bandry and increased the concept of waste by owners of possessory 
interests in land, reflecting changing patterns of land utilization. 
The increasing urbanization of living, reducing the percentage of 
rural population from 60*3 per cent in 1900 to 37 -3 per cent in 1950, 
has accounted for a steady increase in public regulation of urban 
land-users, mainly through zoning legislation.*® By a wider inter¬ 
pretation of the ‘police power’ inherent in both Federal and State 
governments, the courts have generally upheld official attempts to 
regulate land use by laying down minimum sizes and minimum 
floor space for homes.*’ The great majority of States now also have 
enabling legislation authorizing various local and county authorities 
to regulate subdivision practices. Through such control, subdividers 
may be required to provide adequate road networks and public 
utilities, space for parks, playgrounds, and schools as a condition of 
acquiring lots. Conservation legislation in many States now seeks to 
prohibit the waste of natural resources, such as natural gas, thus 
restricting the right of the landowner to do with his property what 
he likes. Perhaps the most remarkable illustration of the extent to 
which natural and social conditions may modify the prevailing 
ideology is the legislation prevailing in certain western areas of the 
United States, which are chronically short of water. Here, no 
owner is permitted to possess or control more than a certain area of 
land if he wishes to qualify for water supply from public irrigation 
projects.*® 


Taxation and Credit Control as a Means of 
Redistribution of Property 

Taxation is one of the most important weapons by which the State 
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can mitigate the two objectionable aspects of unrestricted private 
property: first, the inequalities of wealth, and secondly, the power 
to use property for private profit, and without regard to community 
purposes. In popular consciousness the first aim still predominates. 
By graded taxation and surtax on high incomes, gross inequalities of 
wealth are evened out more easily than by the ecjualization of in¬ 
comes or the abolition of private property. But the second aspect of 
taxation policy is becoming increasingly more important. On the 
one hand, taxation is a cheap means by which the State finances its 
costly social service schemes. Under the British National Health 
Service Act, 1946, medical services are free for all. The cost of 
medical services is no longer met by millions of contributions of 
varying magnitude from private pockets, but out of public revenue. 
This means that income and property taxes largely pay for the 
medical services of the poorer classes. To the extent that the State 
contributes to the cost of national insurance (National Insurance 
Act, 1946) the same applies. 

On the other hand, differential taxes and customs duties form 
part of national economic planning. The import of non-essential 
goods is penalized by higher duties. A purchase tax is put on luxury 
goods, which are earmarked for export instead of home consump¬ 
tion. Some countries, Sweden for example, finance their compre¬ 
hensive health and social services by State-controlled high prices 
for alcoholic drinks, which are sold through a State-supervised 
monopoly. The law of taxation is gradually revolutionizing 
private as well as public law. The incidence of taxation will 
be one of the main considerations determining the lawyer’s 
advice on the form of a settlement or a will, or the formation of a 
subsidiary company. The rise of the incorporated charitable 
foundation*® is largely a result of the incidence of taxation on large 
estates. 

Public control of financial credit is another means by which the 
State curtails privately financed capital. Low interest rates may 
limit the income from private credit and other banking trans¬ 
actions, but by far the more important aspect of official credit 
restrictions is the curtailment of the power of private capital to 
influence the national economy through the expansion or restric¬ 
tion of credits. Agricultural banks in Germany and other Continen¬ 
tal countries have, through their mortgaging policy, greatly 
influenced the structure of the national economy.®* In Britain, credit 
policy is controlled through the nationalized Bank of England. The 
raising or lowering of discount rates by the U.S. F ederal Reserve Bank 
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is used as a means of controlling inflation and either quickening 
or slowing the pulse of the national economy. In Australia, the 
Banking Act, 1945, gives to the Governor-General, acting with the 
advice of the Federal Executive Council, and to the Common¬ 
wealth Bank important supervisory powers over gold and foreign 
exchange reserves and, above all, over interest rates to be charged 
by banks. 


CURBING THE POWER OF PROPERTY 

It is not surprising that the many different devices by which the 
contemporary property owner is checked and restrained by the law 
in his droit dejouiretde disposer des choses are of an essentially restrictive 
and regulatoiy character. The abus de droit as a defence to an action, 
the compulsory licensing by administrative order or judicial deci¬ 
sion of a misused or non-used patent, the numerous duties imposed 
by statute upon factory owners, employers, and others, the restric¬ 
tions on the use and disposition of land, these and many other legal 
innovations attempt varying degrees of restraint and redistribution 
of property, with the object of distributing the benefits of property 
over wider sections of the community. 

By contrast, the more serious countermoves against the power 
aspects of property in modern industrial society have been of an 
essentially institutional character. These new institutional develop¬ 
ments represent either organized countervailing power, matching 
and curbing the formerly unrestrained power of the property 
owner in early industrial society, or they provide new institutions 
as a substitute for private property. 

The power aspects of property in contemporary industrial society 
result overwhelmingly from the concentration of industrial assets. 
It is as owner and controller of industrial assets that, in Renner’s 
terminology, the industrial owner becomes a ‘commander’. But in 
the twentieth century, the industrial property owner is hardly ever 
in form - and very seldom in substance - a physical individual. The 
owner and controller of industrial assets is the corporation. And it is 
with the impact of corporate ownership and corporate power that 
modern legal and social countertrends are overwhelmingly con¬ 
cerned. 

We have seen that the power to contract is in industrial society a 
most vital aspect of property. It is, therefore, the countervailing 
influence of trade-union organization and the institution of collec¬ 
tive bargaining which constitute by far the most important restraint 
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on the power of the industrial property owner to command the 
services of people through his control over industrial assets. We will 
deal with this aspect of restraint of the power of property in con¬ 
nexion with the evolution of the contract.® ^ 

As all these devices and developments arc overwhelmingly the 
result of the growth of corporate property and power, we shall deal 
with them under this aspect in a later chapter. 

DECLINE OR REBIRTH OF THE RIGHT 

OF PROPERTY? 

Surveying the many restraints which new public policies have 
imposed upon the untrammelled use of property rights, both in 
private and public law, many — and most articulately the upholders 
of a conservative philosophy of property - have decried the passing 
of property. Tliis philosophy, articulated in the earlier, and now 
discarded, interpretations of the ‘due process ’ clauses by the United 
States Supreme Court, secs property menaced or even destroyed by 
statutory welfare obligations, curbs on the employers’ freedom in 
labour contracts, taxation, zoning or conservation kigislation, not 
to speak of powers of expropriation in the public interest. It is 
certainly true that the right of property, in its traditional limitation 
to the more or less unlimited use and enjoyment of things, such as 
land, industrial assets, and quasi-corporeal rights, such as patents, 
has been severely curbed. But it is at this point that the redefinition 
of the concept of property, outlined earlier in this chapter, shows its 
philosophical and social significance. Thus, as has always been 
inherent in the common-law concept of property, and as is increas¬ 
ingly recognized in the civilian l^al systems, property is not con¬ 
fined to the control of‘things’, but extended to the whole field of 
legitimate economic interests and expectations. The protection of 
property rights today is spread over the community as a whole, 
where it has, in the past, essentially benefited the very limited class 
of owners of land and commercial property. The effect of the law 
was to give excessive protection ~ often at the expense of the essential 
necessities and liberties of the rest of the community - to tlie owners 
of large estates and industrial assets. Today, the balance is being 
restored, by a wider conception of property. Gradually, new social 
and economic philosophies are influencing the legal concepts. For 
the vast majority of people, the most essential economic interest is 
the right to use one’s labour and skill, and to be protected in the 
exercise of these capacities. 
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The big landowner or the industrial entrepreneur is unquestion*- 
ably today far more restricted in the free use of his property than in 
earlier times. But from the standpoint of the average person, who 
disposes of limited physical assets and mainly depends for his own 
and his family’s livelihood on the ability to work, on fair conditions 
of trade, and on the enjoyment of minimum standards of living, it 
is truer to say that * the notion that private property is an essential 
condition of human freedom is still accepted. We are perhaps giving 
the idea a greater practical effect than did our predecessors.’®® 
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Contract 


The social function of contract in the formative era of modern 
industrial and capitalist society may be summed up in four elements: 
freedom of movement; insurance against calculated economic risks; 
freedom of will; and equality between parties. These four elements 
are closely linked, and to some extent, overlapping, but each has a 
distinct meaning. The problems of legal adjustment and interpreta¬ 
tion, however, which they have posed in a rapidly changing society, 
arc not of the same order. The first two of our four elements are 
essentially formal in character, the latter two also express political 
and social ideologies. The difficulty of bridging the gap between the 
formal and substantive aspects of both freedom and equality is 
evident in the pathetic contrast between the law of contract as it is 
taught in most textbooks, and modern contract as it functions in 
society. 


THE CORNER-STONES OF CONTRACT 
IN THE ‘classical’ ERA 
1 

Freedom of Movement 

For a developing industrial society contract supplied the legal instru¬ 
ment which enabled men and goods to move freely. It is this aspect 
of contract above all which is expressed by Maine’s theory that pro¬ 
gressive societies have developed from status to contract. As against 
a legal status determined by ties and conditions outside personal 
decisions, contract allows the individual to change his country or 
employment. In the American Civil War, the contest between status 
and contract stood behind the ideological struggle between slavery 
and personal freedom. The static rural and patriarchal society of the 
South wanted a hierarchical immobility. The slave, as part of the 
estate, was at the bottom of the social scale, although, as the future 
showed, his economic and social lot was often better than under the 
mobile and free economic society which the industrialized and com¬ 
mercialized North wanted and achieved. Freedom to hire and fire, 
and the unrestricted mobility of labour, were essential to this society, 
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which regarded economic bargaining value as the main standard by 
which the demand for labour was regulated. 

The evolution from status to contract, from immobility to 
mobility, gradually pervaded all spheres of life, beyond the fields of 
commercial and labour contracts. It invaded family relations, and 
the law of succession. It became the basis of club and union member¬ 
ship. Gradually it penetrated even into the law of land tenure, sale, 
and succession. In the English property legislation of 1925, the right 
of free disposal over land, including the power to disentail, is finally 
recognized.^ In some respects, this movement from status to con¬ 
tract still continues, especially in so far as the modern state gradually 
abandons its ancient legal privileges, as the price to be paid for the 
vastly increased functions of modern government. The British 
Crown Proceedings Act of 1947, and corresponding legislation in the 
Dominions, 2 abolishes petition of right as the form of proceedings 
between subject and Crown, as well as the immunity of the Crown 
from liability in tort, based on the feudal and absolute status of the 
Sovereign. It introduces instead ordinary actions in contract, tort, 
and property, as between subject and Crown.® 

But this aspect of contract is increasingly overshadowed by a 
return to a new kind of immobility resulting from the profound 
changes produced by the social welfare responsibilities of the modern 
state, by group organization and collective bargaining in industry 
and commerce, and, last but not least, the state of industrial 
mobilization into which international strife has forced Western 
states since the outbreak of the First World War. 

Insurance Against Calculated Economic Risks 

The economic correlate of common-law contract in its formative 
phase is a free enterprise society, in which the economic rewards for 
enterprise or speculation are restricted only within very wide limits, 
if at all. The functioning of such an economic system depends on 
the guarantee of the law that enterprise or speculation, in so far as 
it implies contracts for labour, goods, or shares, will be protected by 
the award of damages or specific performance. At this stage, we 
need not discuss the various theories of contract, especially the con¬ 
troversy between those who see the essence of contract in the legiti¬ 
mate expectation of its performance, and those who see it in the 
guarantee against loss by damages.^ On either assumption, the 
sanctions of contract enable the hirer of services, the manufacturer 
of goods, the speculator in land, or the purchaser of shares, to 
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engage in calculated economic risks. This part of contract has been 
comparatively free from difficulties of ideology or adaptation to 
social change. It is a significant application of the Aristotelean 
principle of distributive justice, which demands the equal treat¬ 
ment of those equal before the law. It assumes that parties entering 
into a contract are equal before the law, and therefore entitled to 
the same remedies for breach of contract. It need not enter into the 
problem of social or economic equality between the rich and poor, 
capitalists and workers, groups and individuals. The courts have 
been mainly concerned with working out the comparatively tech¬ 
nical, or to some extent logical, problems of possession, of remoteness 
of damage, and of ‘positive* and ‘negative* interest. Occasion¬ 
ally, social and economic problems intrude. The Liesbosch case® 
arose in tort, but might equally have arisen in contract. The owners 
of a dredger, under contract to a third party to complete special 
work in a given time, were put to much greater expense in fulfilling 
this contract because they were too poor to buy a substitute for the 
dredger sunk by the negligence of the defendants. Was this poverty 
too remote a consequence to be taken into consideration? The 
House of Lords held that it was, and assumed that, for the purposes 
of the law of damages, poverty is a misfortune for which the law 
cannot take responsibility. A similar philosophy was adopted by 
the English courts during the few years when ‘expectation of 
happiness’ played an exciting though slightly fantastic role in 
English law.® As Lord Simon put it, in BenharrCs case, ‘ Lawyers and 
judges may . .. join hands witli moralists and philosophers and 
declare that the degree of happiness to be attained by a human 
being does not depend on wealth or status.* But on the whole, the 
problem of sanctions for breach of contract, while vital to its func¬ 
tion in modern industrial society, has remained relatively 
technical. 


Freedom of Will 

In one sense, freedom of will is only another way of expressing the 
essential mobility of contractual obligation. But freedom of contract 
has acquired a wider and more problematic significance, because of 
its philosophical and political connotation. Freedom of will goes 
both to the making and to the terms of contract. It means that a 
servant, an agricultural or an industrial worker, must be free to 
change his employer and his job. It means, on the other hand, that 
an employer can hire and fire at will, according to economic motives 
or personal dislikes, or for other reasons for which he is not generally 
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accountable to anybody but hiniself. It means that a landowner can 
give notice to quit to a farmer-tenant whether his husbandry is 
good or not, and whether the land will go to waste or not. Freedom 
to make or unmake a contract also implies that a person cannot tie 
himself indefinitely to another. In other words, contract must not 
become a disguised form of status. This issue has not often come 
before the courts, but in Horwood v. Millar'*s Timber and Trading 
Co./'' the Court of Appeal lield a contract illegal by which a man 
had, without any limitation of time, assigned his salary to a money¬ 
lender, contracted with him never to terminate his employment 
without the moneylender’s consent, never to obtain credit, move 
from his house, and in several other respects to restrict his personal 
movements.® 

This freedom also applies to the terms of contract. The parties, 
it is assumed, are free to bargain out among themselves the condi¬ 
tions and terms of agreement. The classical theory of contract 
assumes the legal individual also to be a physical individual. The 
foundations of the theory were shattered when corporations in¬ 
creasingly displaced physical persons as legal individuals, and as 
parties to commercial and industrial contracts. Because the theory 
was that two or more individual persons freely bargained with each 
other, control over the terms of contract was limited to a few cate¬ 
gories of illegality. The idea that the State on behalf of the com¬ 
munity should intervene to dictate or alter terms of contracts in the 
public interest, is, on the whole, alien to the classical theory of 
common-law contract. It is true that contracts in restraint of trade 
are supposed to be void if they are ‘ unreasonable and reasonable¬ 
ness is measured by the interests of the parties as well as the interests 
of the public. Yet, in the long series of cases in which English courts 
have dealt with contracts in restraint of trade, there is only one case® 
in which consideration of the public interest produced a decision 
different from that resulting from a consideration of the interests of 
the parlies. It was used to deny the plaintiff a pension which the 
defendants had promised him, on condition that he would not 
compete against them in the wool trade. Although the plaintiff did 
not plead restraint, but was anxious to comply and take the pension, 
the contract was held void as against the public interest.^® 

Equality 

To some extent, the concepts of freedom and equality in contract 
are interchangeable. Lack of freedon* to make or unmake a con- 
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tract, or to bargain on its terms, also implies lack of equality. As long 
as we restrict both concepts to the limited meaning which the ortho¬ 
dox theory of contract gives them, one usually implies the other. In 
so far as a person is free from physical restraint or other direct 
compulsion to make and unmake a contract, he is also assumed to 
be in a position of equality. Because the law will impartially award 
damages or an injunction according to the same principles^of distri- 
butivejustice to the employer and to the employee, it is not generally 
concerned with the inequality resulting from the fact that one may 
be a corporation, controlling the entire oil or chemical industry of 
the country, and the other a worker on weekly wage and notice. 
And formal equality, to vote, to make contracts, to migrate, to 
marry, was regarded by early utilitarianism and democratic theory 
as automatically conducive to social liberty and ec|uality. 

The increasing gap betw'cen this theory and the reality of 
developing capitalist society, which led to the gradual reversal of the 
earlier Benthamite theory,had its particular effect on the law of 
contract, the legal symbol par excellence of this society. It is the main 
purpose of this chapter to analyse the extent to which a mixture of 
legislative developments and judicial interpretations have bridged 
the growing gap between the early philosophy of contract and the 
reality of contemporary society. It will become apparent that the 
evolution of the law of contract in response to fundamental social 
changes has overwhelmingly occurred outside the court room. Un¬ 
fortunately, cases still form tlie almost exclusive material for English 
textbooks.^'* By contrast, American students of the law of contract 
have become increasingly conscious of the importance of ‘ contracts 
of adhesion’ and the inclusion of standard terms in the materials of 
contract law.^® 

It would not, however, be correct to infer that the courts have 
been entirely blind to the discrepancy between the formal postulates 
of freedom and equality in contract and the social reality. There are, 
of course, well into recent times, judges who continue to uphold the 
assumptions of the early nineteenth century, either believing that 
they are still a true reflection of society, or that the law should not 
attempt to take note of any social evolution. 

Perhaps the most telling expression of this view is that of Justice 
Pitney in Coppage v. Kansas.^* But the majority of judges have 
striven, in however haphazard a way, to mitigate at least some par¬ 
ticularly blatant consequences of the early theory. If they have not 
achieved very much, this is to some extent due to judicial con¬ 
servatism, but to a far greater extent, to the organic weakness of 
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judicial-law reform. It is easy enough to detect inarticulate 
premisses or prejudices, or ignorance of economic and social 
realities, in English and American case law. It is far more difficult to 
suggest an alternative. Vital developments of modern contract, 
especially in the sphere of collective bargaining, have largely 
proceeded outside the law courts. But even in so far as law courts can 
and wish to lake into account the social implications of legal con¬ 
cepts, how far are they to go ? Within the framework of the American 
Constitution, the Supreme Court has, since 1936, reversed the 
priority of values. It has, on the one hand, departed from the long 
line of decisions by which the court had interpreted the due- 
process clauses, so as to invalidate, for example, maximum hour 
legislation, or the legislative prohibition of‘yellow-dog’ contracts. 
In this way, the court recognized that the main responsibility for 
translating the postulates of equality, freedom, and other political 
values into legal reality, was normally the job of the legislator in 
which the court ought not to interfere except in extreme cases. On 
the other hand, the court has, in recent years, emphasized the pro¬ 
visions of the constitutions which guarantee political and social 
equality, regardless of race and religion. It has, to some extent, but 
by no means clearly or unanimously, adopted a ‘ preferred freedoms ’ 
philosophy, a hierarchy of values, in which basic personal freedoms 
are more immune from legislative interference than economic free¬ 
doms.^® What Professor Corwin has described as a ‘Constitutional 
Revolution Limited’, is a judicial revolution made possible as well 
as limited by the political principles incorporated in a written 
constitution and accessible to judicial interpretation. Even so, the 
American courts can only play a minor part in the fundamental 
changes in the function of contract which are taking place all the 
time. The judicial function is far more limited in Britain, where the 
courts have no specific catalogue of political rights to interpret. 

Equality between Parties 

Neither in tlie common law nor in any other developed system of 
law has there ever been absolute freedom of contract, or complete 
passivity in the face of patent inequality between the parties. It is 
largely as a result of the early constructive influence of equity that 
the protection of infants and of beneficiaries under trusts has been 
extended, that remedies against both innocent and fraudulent mis¬ 
representation and undue influence have been developed, and that, 
generally, property rights of persons suffering legal disabilities such 
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as married women or infants, have been protected against the 
encroachments of rapacious husbands or parents. But equity shows 
even more clearly the strict limitations of such judicial interference. 
Anyone who approaches the study of equity by looking at its twelve 
maxims must beware of reading too much into such noble phrases 
as ‘equality is equity*, or ‘equity will not suffer a wrong to be 
without remedy*. Their scope docs not extend much beyond the 
adjustment of property rights, such as the rights between joint 
tenants, co-mortgagees, or co-sureties. 

A much bolder attempt to apply the maxim that equality is equity 
to a modern contract between a Government agency and one of the 
most powerful corporations in the country was made when the U.S, 
Government sought to recover from the Bethlehem Steel Corpora¬ 
tion vast profits claimed under wartime contracts made in 1918 
between Bethlehem Steel and the U.S. Steel Corporation. 
Bethlehem Steel imdertook to build a number of ships to meet the 
emergency caused by German submarine warfare. The Government 
claimed that the agreed profits averaging over 22 per cent of the 
computed cost were excessive, and, due to the exploitation by 
Bethlehem Steel of a wartime emergency, the Government was 
compelled to accept the terms of the country’s leading shipbuilder. 
The majority of the U.S. Supreme Court (deciding against a similar 
background during the Second World War) rejected this attempt 
to apply, as ‘ corrective justice ’, the principle of ‘ social solidarity * in 
wartime to a commercial contract, partly because it rejected the 
suggestion that the U.S. Government was in a position of bargain¬ 
ing inferiority, partly because it held that it was for Congress, not 
for the Court, to determine the proper method of obtaining war 
supplies from the citizens. But Frankfurter j., in a powerful dissent¬ 
ing judgement, held that ‘the Court should not permit Bethlehem 
Steel to recover these unconscionable profits and thereby make the 
Court the instrument of injustice*. Had the majority followed this 
view, the Court would have made itself the arbiter of‘just profit* 
and, to some extent, of the proper distribution of the social product. 
From such a task - which has faced the United States courts more 
frequently and directly in the interpretation of the Sherman Anti- 
Trust Act^® - it shrank. It thereby agreed with the great majority of 
judges in all countries with a developed legal system, who refuse to 
use the judicial function for measures of social or economic re¬ 
distribution. In that interpretation, the maxim of equity retains a 
limited significance of technical, not social, adjustment. 

The prevailing attitude of the courts has been to protect freedom 
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and equality of contract against physical coercion, inequality, or the 
use of ‘unlawful’ naeans. But what are unlawful means? In the 
Crofter case/® the House of Lords finally recognized that group 
pressure, applied for economic or social ends, as distinct from 
personal malice, and carried out by means not in themselves un¬ 
lawful, was a legitimate weapon of modem economic and social 
conflict. 20 

Common-law courts have thus gradually come to sanction 
judicially the restoration of a rough equality in the economic and 
social conflicts, by recognizing group pressure as legitimate. They 
have gone somewhat further in counteracting social or economic 
inequality in twentieth-century decisions on restraint of trade. 
Going back to the Nordenfelt case,®^ they have held that restrictive 
covenants arc generally valid, if entered in consideration of the sale 
of a business goodwill. The parties in such situations are presumed to 
be generally equal in economic power. On the other hand, since 
Mason\ case,-® a covenant by which an employee engages himself 
not to use his skill and labour, has been held to be void, because 
the employee is presumed to be in a weaker bargaining position, and 
the restriction on his main or only capital, that is, labour and skill, 
is not to be encouraged.®® Here the courts have touched at least the 
fringe of that great and dominating problem, the gap between the 
formal equality of parties free to make contracts as they wish, and 
the actual inequality and lack of freedom caused by stark differences 
of economic bargaining power. Yet it is obvious that the courts 
can only go a very limited distance along that road. The sphere of 
law which is not actually or potentially touched by the legislator is 
steadily shrinking. Over a century ago, English courts invented the 
doctrine of common employment. A century later, its abolition 
though favoured by the judiciary, had to be left to the legislator.®^ 
Judicial temperament, and beliefs, will make some courts go much 
farther than others in the reform of injustices through the dis¬ 
criminating use of precedent or the manifold other devices ofjudicial 
reform.®*^ 

The inevitable limitations ofjudicial reform in the field of major 
economic and social adjustments were underlined by the legislation 
immediately following the decision in the Bethlehem Steel Corpora^ 
tion case. Resulting from voluntary negotiations between various 
defence procurement agencies and private contractors for price 
adjustment by so-called ‘renegotiation clauses’, the United States 
enacted the Renegotiation Act of 1943. The basic conception of this 
Act was that wartime contracts for vital defence supplies, between 
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the government on the one part, and private contractors on the 
other, could not be left to the free play of supply and demand or to 
the unchecked ‘profit motive*. It provided for ‘renegotiation* of 
certain categories of contracts, with special emphasis on excessive 
profits. 


THE MAIN SOCIAL CAUSES OF THE 
TRANSFORMATION OF CONTRACT 

Four major factors may be regarded as being mainly responsible for 
a transformation in the function and substance of contract, which is 
creating a widening gap between legal reality and the traditional 
textbook approach. The first is the widespread process of con¬ 
centration in industry and business, corresponding to an increasing 
urbanization and standardization of life. Its legal result is the 
‘standard’ contract, or ‘contract of adhesion’. 

The second factor is the increasing substitution of collective for 
individual bargaining in industrial society. Its legal product is the 
collective contract between management and labour, with a varying 
degree of State interference. 

The third factor is the tremendous expansion of the welfare and 
social-service functions of the State in all common-law jurisdictions; 
its legal product is twofold: on the one hand, it iias led to a 
multitude ofstatutory terms of contract, substituted for, or added to, 
the terms agreed between the parties; on the: other hand, it has led 
to a vast increase of contracts where government departments or 
other public authorities are on one side, and a private party on the 
otlier. The eff ect of this on the law of contract, though as yet little 
explored, is profound. 

All these developments affect the theory^ and practice of contract, 
but in different ways. The social-security ideology means emphasis 
on stability and a corresponding lack of mobility, especially in 
employment contracts. The standardization of contract greatly 
restricts the freedom of the weaker party, and is usually accompanied 
by inequality of bargaining power. Collective bargaining, on the 
other hand, has substantially restored equality of bargaining power 
between employers and employees, though increasingly at the cost 
of individual freedom, as the legal or practical compulsion to join 
employers’ associations and trade unions progresses. The imposition 
of statutory duties in the interest of social justice largely sacrifices 
mobility for stability and security. The increasing participation of 
public authority in contract creates the wider and as yet generally 
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unexplored problem of the dual function of the state, as a superior 
and as an equal. 

Lastly, the economic security aspect of contract, the elaboration 
of remedies for breach, is increasingly alTectcd by the spread of such 
political, economic, and social upheavals as war, revolution, or 
inflation. Its legal result is the doctrine of frustration of contract, 
with its conscc|uent extension of legal excuses lor the non-perfor- 
mance of contract. 

Standardization of Coniract^’^ 

In extreme cases, a single corporation controlling an entire industry 
or business can impose its conditions upon an unorganized multi¬ 
tude of individual parties. In the vast majority of cases the firms 
operating in a particular industry or business are organized in an 
association, through which they formulate general conditions, 
which, by virtue of their membership, they are under an obligation 
to incorporate in their individual transactions. Most contracts 
which govern our daily lives arc of a standardized character. We 
travel under standard terms, by rail, ship, aeroplane, or tramway. 
We make contracts for life or accident assurances under standard¬ 
ized conditions. We rent houses or rooms under similarly controlled 
terms; authors or broadcasters, whether dealing with public or 
private institutions, sign standard agreements; government depart¬ 
ments regulate the conditions of purchases by standard conditions. ^8 
In many ways, this standardization of contract terms simplifies 
business; indeed, it is an inevitable aspect of the mechanization of 
modern life. The working out of thousands of individual contract 
terms for substantially similar transactions w^ould be as un¬ 
economical as the use of antiquated machinery. It has even been 
suggested that ‘By standardizing contracts, a law increases that real 
security which is a necessary basis of initiatives and tolerable risks, 2® 
At the same time, it is certain that the standardization of contracts 
affects both freedom and equality of bargaining, except where 
groups of approximately equal strength confront each other. This is 
seldom the case in the type of transaction mentioned earlier. Free¬ 
dom is affected in so far as the individual has a purely fictitious 
alternative to accepting the terms presented to him. The traveller 
may have a choice between different airlines or shipping companies, 
but it will hardly ever be a choice between different terms. The 
same applies to those who wish to insure themselves, mortgage their 
houses, or buy goods on hire-purchase. A shipping company or a 
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government department will not agree to individual modifications 
of terms where a standard voyage or purchase is in question. In a 
recent case which concerned the efi’ect of conditions printed on the 
back of a railway pass, Scott l.j. spoke of a ‘misuse of contract 
which makes the legislature tend to substitute status’. The absence 
of such freedom is, liowever, important mainly because of the 
ensuing inequality of bargaining power. Standard terms invariably 
detract from common-law rights: by limiting or excluding lia¬ 
bility'*^; by making the landlord the judge of whether the tenant has 
infringed certain terms of the tenancy agreement^2. making a 
government dc*partment as contractor the sole judge of whether it is 
justified to terminate a contract because of altered circumstances.®® 
Courts, or even the legislature, can do very little to alter this situa¬ 
tion, which is inherent in modern conditions of life. It is difficult to 
sec how it would be practicable for courts to ‘enforce only those 
terms to which a reasonable offeree would have agreed if he had 
enjoyed equal bargaining power with the offeror’.®'^ An alternative 
approach to the problem of standardized terms of contract imposed 
on all comers by a party of overwhelming economic power is that of 
deconcentration by legislation, as attempted by the American anti¬ 
trust legislation in civil or criminal lawc®® But it is fair to say that, 
while a certain degree of competition may be restored or preserved 
by such legislation and jurisdiction, its elFcct on the standardiza¬ 
tion of terms as between industry and the customer is small. The 
legislator and the courts have been somewhat more acti\'c in 
countering another form of inequality, that resulting from the 
fact that one party draws up terms of contract as a result of ex¬ 
perience, long consideration, and expert advice, while the other 
party has no more than a hasty opportunity to scrutinize the terms. 
In some cases, the legislator has attempted to counter this in- 
ecjuality, for cxam}>lc, in the English Hire-Purchase Act, 1938, 
which makes the enforceability of a hire-purchase agreement 
dependent upon the delivery to the hirer of a Jiotc which sets out the 
essential terms of the agrecnnmt, and contains a legible note of the 
hirer’s rights in a form prescribed by the Act. The so-called Ticket 
Cases have also touched this problem, although, as it appears, 
with inconclusive results, in both English and y\merican law.®® To 
some extent, at least, the courts have recognized that the customer 
is not bound by terms of wffiich he cannot re asonably bo expected 
to hiive taken notice, because they w'ere unusual, inconspicuous, or 
unreasonable on some other ground. But again, it w'ould go much 
too far to pretend that this haphazard and occasional legislative and 
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judicial control has substantially altered the position for the great 
majority of people. A significant exception is, in English law, pro¬ 
vided by section 97, Road Traffic Act, 1930, which, in the case of 
public-service vehicles, invalidates any contractual limitation of 
the carrier’s liability. 

As regards the lack of real, as distinct from nominal, freedom to 
refuse to enter a contract where the other side holds the monopoly 
or overwhelming power, a modification of this position would again 
require a fundamental alteration in the economic and social organi¬ 
zation. Only a return to large numbers of fiercely competing rail¬ 
ways, shipping lines, or insurance companies, not legal prohibition, 
would alter the position. Some attempt has, however, been made to 
counter this lack of freedom by a corresponding compulsion on the 
other side to offer a contract to all comers. To some extent, legisla¬ 
tion imposes an obligation upon the providers of vital utilities to 
make services available under certain statutory conditions, or 
regulates the minimum terms from which they cannot derogate in 
the provision of services. Thus the British Road Traffic Act, 1930, 
and the British Transport Communication Passenger Charges 
Scheme, 1954, prohibit the exclusion or limitation of liability in 
contracts for the conveyance of passengers on public-service 
vehicles.®^ American courts have developed similar principles 
without legislation. ‘The law seems well settled that a common car¬ 
rier, owing a duty to serve all proper persons who apply, cannot, 
when acting in its public capacity, validly exempt itself by con¬ 
tract from liability for negligence.’^® 

Similar stipulations by private contractors are discouraged, at 
least where the user is dependent on the contractor’s services. 

Moreover, American courts have developed a theory by which a 
party holding a practical monopoly of service is assumed to have 
incurred a duty to render public service, and cannot therefore 
arbitrarily refuse to contract. Yet ‘the field of genuine compulsory 
contract has not, on the whole, transcended that of public utilities 
and compulsory insurance’,®® It is this problem of squaring the 
de facto exercise of public functions with the private-law liberty 
of making or refusing to make a contract, with all its ensuing 
powers of discrimination and abuse, which has, in some countries, 
led to the demand for the socialization of public utilities and 
insurance.^® 
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Public Control over Terms 

The variety of impacts of public law on contract is almost infinite, 
but four broad methods of public control over the terms of contract 
may be sufficient for our purposes^ 

(r) Public policy, through statutory or judicial prohibitions, may 
declare contracts void, either wholly or in part, in so far as they 
offend against certain principles of social or economic equality. 
Reference has already been made to the line of cases which have 
invalidated restrictive covenants between employers and employees 
purporting to restrict the exercise of the employee’s skill and labour. 
This is a relatively rare instance of judicial correction of an in¬ 
equality of bargaining power. A statutory parallel may be seen in 
the Truck Acts prohibiting the payment of wages in goods instead 
of moncy .^2 These Acts invalidate contracts by which an employer 
undertakes to pay any part ol* a workman’s wages otherwise than in 
current coin, or lays down conditions as to the manner or place in 
which the workman had to spend his wages (e.g. by having to buy 
at the employer’s store). Subject to certain exceptions laid down in 
the Act, the employer cannot make any deduction from wages in 
respect of meals or other benefits in kind.'*® The practical importance 
of these forms of legislative or judicial protection has, of course, been 
greatly diminished by tlie far-reaching restoration of equality of 
bargaining power through collective bargaining. They retain 
importance mainly in regard to unorganized employees. 

(2) Of greater practical importance are the many forms of com¬ 
pulsory terms incorporated in contracts for the enforcement of cer¬ 
tain social policies. The most frequent way of incorporating social 
duties in contracts is by means of statutoiy duties, which come into 
existence as by-products of the master-and-servant relationship. 
Technically, the breach of such statutory duties will usually be 
sanctioned cither by penalties or by actions for damages akin to tort 
actions. For example, the breach of a statutory duty to fence 
dangerous machinery, or provide minimum standards of sanitation, 
may result in an action for damage by the person injured through 
neglect of these provisions. Workmen’s compensation legislation -- 
now replaced in Britain by the comprehensive National Insurance 
(Industrial Injuries) Act - provides a statutory obligation, regard¬ 
less of fault, for compensation in the case of accidents suffered in the 
course of employment. Sometimes, legislation of this type imposes 
statutory duties of a quasi-contractual type, added to a contract 
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proper, for example, between landlord and tenant, A familiar 
example in English social legislation is the Housing Act of 1936, by 
which lessors of houses below a certain rateable value incur a 
statutory warranty of‘fitness for human habitation’. The relation 
of this statutory provision to the contractual terms has been the 
subject of some judicial difierences of opinion. All the judgements 
expressed strong doubt whether contractual conditions such as 
notice of defects should be imported into statutory terms added to 
the contract in the public interest. 

Another type of compulsory term imposed upon private contracts 
is that resulting from minimum-wage legislation. 7\vo kinds of 
minimum-wage legislation have recently gained importance in 
English law. I'he first type makes it compulsory for contracting 
parties in a number of industries to incorporate ‘fair wages' stan¬ 
dards, that is, to negotiate wages in accordance with recognized 
standards. These principles have been embodied in particular in a 
large number of Acts, which provide assistance to industries and 
public authorities, by way of grant, loan, subsidy, guarantee, or 
licence.^** This means that contracting parties are compelled to 
adopt minimum conditions determined by reference to standards 
outside their own volition and control, llie second tyf)c of minimum- 
wages regulation directly imposes statutory minimum standards on 
a number of industries. Wage lixing is normally done through 
boards or councils, known as ‘wage-regulating authorities’, which 
make their orders after having heard the parties concerned. In sub¬ 
stance, this is sometimes much like a process of collective bargain¬ 
ing, but in form it is a State Act which, by means of a statutory order, 
imposes terms on the parties theimelves. In Britain, this machinery 
is used in a few industries where collective organization is weak, 
notably in agriculture, catering,'**'^ and in the retail trade. 

(3) Another way of imposing public law upon private agreements 
is the variation of certain terms of contract by public authority, that 
is, either automatically by statute, or more frequently, by minister¬ 
ial order. In so far as collective agreements are made automatically 
binding on individual contracts between employers and employees, 
the terms of the collective agreements are automatically substituted 
for those of the individual contract, to the extent that it derogates 
from the collective terms.The English Agriculture Act, 1947, pro¬ 
vides an interesting example of a ministerial variation of contractual 
terms in the name of national agricultural policy. Section 36 
empowci s the Minister, cither on the application of the landlord or 
the tenant, or otherwise, to vary a contract which provides for the 
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maintenance of certain land as permanent pasture, by directing that 
certain parts of the land shall be treated as arable land. In this way 
the Slate ensures that the land is cultivated according to what appear 
to be paramount national interests, in preference to the agreement 
of the parties. Another section of the same Act empowers the 
Minister to make regulations about the maintenance, repair, and 
insurance of fixed equipment, which shall be deemed to be incor¬ 
porated in every contract of tenancy concerning an agricultural 
holding. The Landlord and Tenant (Rent Control) Act, 1949, pro¬ 
vides another example of modification of contractual terms in the 
public interest. Either the landlord or the tenant of a dwelling- 
house, subject to the Act, may apply to a Rent Tribunal for 
determination of a reasonable rent, and such rent is substituted for 
that agreed between the parties. 

(4) An increasingly important type of official interference with 
contract is the statutory frustration of certain contracts which occur 
consequent upon the nationalization of an industry. Thus, the 
British Coal Industry Act, 1949, s. 3, gives the corporation power 
to tcM'minale certain long-term contracts, for the sale of products as 
well as for the employment of a pei*son ‘if the board is of opinion 
that they arc, or arc likely to be, hampered in the efficient perform¬ 
ance of their functions by the operation of provisions of a contract \ 
If the board exercises this power, it is liable to pay compensation, 
which, in default of agreement, is determined by arbitration. If the 
contract is effectively lerrninated, provisions of the Law Reform 
(Frustrated Contracts) Act, 1943, npjjily. 

Public Aulhoritics as Parties 

The modifications of the traditional principles of contract discussed 
so far are familiar to all common-law countries. Moreo\'er, it is their 
frequency and importance, rather than their existence, which is a 
fairly recent development. By far the most important modification 
of the law of contract, however, results from the increasing role 
played by the government, by local authorities, and the growing 
number of incorporated public authorities as owners and managers 
of industry, as providers of public utilities, administrators of social 
services, or in some other capacity which requires the making of 
contracts. It is perhaj^s not surprising that this problem has as yet 
been so little explored in the common-law systems. It is a familiar 
problem in Continental systems, where the relations between public 
authority and the citizen have, for many decades, been the concern 
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of the science of public law. The legal classification of conflicts 
between public authorities and the citizen is also indispensable for 
the allocation of a particular dispute, either to a civil court or an 
administrative tribunal. In the common-law systems, on the other 
hand, public law has crept in gradually and by stealth. As all 
common-law countries now have highly developed government 
machineries, social services, public utilities, and publicly owned 
industries, the significance of public law in these countries is steadily 
growing. But public law has to be developed mainly out of the 
categories of common law. The impact of public law on common 
law concepts, however, is of at least equal significance. It presents 
itself in two forms. First, government departments or other public 
authorities are employers, buy and sell goods or services, manage 
factories, grant loans, repair dykes, or regulate watercourses, and 
exercise a multitude of other activities which bring them into legal 
contact with the citizen. On the other hand, public authorities 
contract with each other. The British Transport Commission must 
buy coal from the National Goal Board, and the National Coal Board 
uses nationalized railways. This theme will be developed further in 
a later chapter, assessing the growth and place of public law in the 
common-law world. 

So far as the conditions imposing social and economic policies arc 
concerned, no bargaining takes place; the contract clauses embodying 
those policies are prescribed and printed in advance, becoming standard 
‘boiler-plate’ in the contractual document. 

To a large extent, accordingly, the Government contract is an 
instrument of a power relationship, and only vaguely resembles the 
consensual agreement extolled by Maine and relied upon by Adam 
Smith. The significant decision is that of the Government in setting the 
terms and conditions of the proposed agreement. . . 

Contract in a Socialized Economy 

To an increasing extent, government departments or incorporated 
authorities now deal with each other. The greater the sector of 
socialized industry, the more important is this type of transaction. 
Against a different legal background, it has becornc the predomi¬ 
nant form of contract in the Soviet system, where all industry is 
nationalized. Through the establishment of the different industries 
as quasi-autonomous legal corporations, Soviet law has treated 
them as separate legal managerial and accounting units which are 
able to make contracts. But contracts between State-owned cor- 



Contract 105 


porations working under an overall economic and political plan arc 
obviously different in substance, if not in form, from the private-law 
contract of both common-law and the civil-law systems, which are 
based on the principle of individual ownership and free economic 
enterprise. 

In modern Soviet jurisprudence, contract has been restored as 
the chief legal instrument in the relations between State enterprises. 
Earlier Soviet jurists who, under the leadership of Pashukanis, 
relegated all law, and contract in particular, to the scrap-heap as an 
instrument of bourgeois society have been castigated as ‘wreckers’. 
But the restitution of contract to a place of honour serves mainly the 
purpose of administrative decentralization, and of the accountancy 
of State enterprises to the political planners. ‘ The two - contracts 
and plans - bear a polar relation to each other.’*® 

In general, the Soviet Civil Code of 1922, which is in many ways 
modelled upon the modern civil codes of Continental Europe, applies 
to the transactions between State enterprises. Liability for breach of 
contract depends upon fault; the familiar rules of civil law regarding 
mistake, impossibility, unjust enrichment, illegality, are applied.®® 
Special commercial courts, the Gosarbitrazh^ adjudicate on disputes 
between State enterprises. Though separate from the ordinary 
courts and closely linked with the administrative branch of govern¬ 
ment, these courts have been increasingly directed to apply law 
rather than general equity or policy principles.®^ Yet the interpreta¬ 
tion and enforcement of contracts between Soviet enterprises - 
which are above all instruments of national planning - account for 
at least two distinctive features: first, in the decisions of the 
Gosarhitrazh administrative and penal sanctions are coupled with 
civil sanctions. Where the court regards a particular breach of con¬ 
tract as injurious to the national economy, it will report to the 
superior authorities.®^ Secondly, the ability to fulfil a contract is 
often influenced by policy and planning decisions outside of the 
control of the parties. This is perhaps only a difference of degree as 
compared with the present position in Britain or the United States, 
where the olficial allocation of raw materials, the prohibition of 
certain transactions, the imposition of price controls and other 
aspects of a semi-planned economy are becoming increasingly 
frequent. The Soviet commercial contract is of necessity part of an 
overall plan laid down by the superior authority. The latter enter 
annually into general contracts on the basis of which the subordi¬ 
nate enterprises conclude local contracts,®® An unjustified delay 
in the conclusion of a local contract will expose the defaulter to 
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penalties.®* But where a cartographical factory had ordered seven¬ 
teen million pieces of tin stamp from the plaintiff trust and then 
refused to accept the goods because its planned task only called 
for eight million pieces, the Gosarbiirazh held the defendant liable.®® 

In non-Socialist society, the penalty of miscalculation is a finan¬ 
cial one, although the increasing intervention of government 
considerably cushions such efl'ects of a laissezfaire economy, by 
guarantees, compensation clauses, and other means. In Soviet law 
the sanctions of contract are used as a whip. Damages will show up 
in the accounts of the enterprises concerned; penalties will bring it 
into bad odour; court reports to the superior authorities will expose 
the management to disciplinary measures. Even though the form 
and sanctions of contract arc largely similar to those of non-Soviet 
law, its social function is different. 

Where the predominant type of legal transaction is between 
public authorities, law becomes far more closely linked with and 
dependent upon State policy and planning. 

Economic Upheavals 

Before the First World War, physical or legal impossibilit>' was the 
only means by which contract could be discharged, apart from 
breach of contract, yhe First W’^orld War produced the problem of 
frustration of contract, as a result of political, social, or economic 
upheavals. A further impetus was given to the doctrine by the 
post-war inflation in Germany, which led to important judicial 
developments, especially to the doctrine of ‘ foundation of contract h 
The French doctrine hnprhnsion in administrative contracts also 
had considerable influence. What emerged was a doctrine w hich, in 
civil, commercial, and industrial relations, sui:)plemented the strict 
categories of impossibility by ‘frustration’ of contract, wlurre war. 
devaluation, major social unrest, or similar factors beyond the con¬ 
trol of the parties had vitally affected the ability of one or both 
parties to perform. By now the doctrine of frustration is iin estab¬ 
lished part of most civil-law and common-law jurisdictions.®'’ bhis 
is mainly a reflection of the vicissitudes and unccrtaintic.s of a period 
of wars, international tensions, social revolution, and economic 
upheavals. The law recognizes that these factors, due to national or 
international policies, go beyond reasonable calculations of econo¬ 
mic risk, to safeguard which is the function of the law of contract. 
This is not the place to discuss in detail the extent to wdiicli the doc¬ 
trine of frustration has now been incorporated in the law^ of con- 
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tract of the Western systems, both in the common-law and the civil- 
law®’ systems. Frustration of contract is still predominantly a 
judicial doctrine, although it has been incorporated in a recent 
civil code.®® A vital change of circumstances may lead sometimes to 
the complete discharge, and sometimes to the judicial modification 
of the terms of contract.®® The doctrine of frustration has recently 
gained increased importance in English law. This is a natural 
consequence of the upheavals of war, inflation, and any such social 
and legal changes as are produced by the nationalization of indus¬ 
tries. Reference has already been made to the instances of statutory 
frustration, where the boards of nationalized industries arc em¬ 
powered to disclaim certain contracts and leases. In English law 
the doctrine owed its main expansion to the First and Second World 
Wars. But the courts stopped short of varying the terms of con¬ 
tracts, until in a recent decision®® the Court of Appeal followed some 
Continental models and boldly revised the terms of contract. A 
contract between the Commissioner of Works and a private firm 
had .stipulated that the sum to be paid to the contractor ‘should not 
be greater than the actual cost plus a net profit remuneration, of 
;^^300,ooo’. The parties had contracted for about >00,000, but 
extra work ordered brought the total cost up to /.b,bfl3,ooo. The 
court awarded the contractors extra remuneration in proportion 
to the excess cost. In another recent case,®^ a contract Ibr the supply 
of newsfilms made during the war was to continue until a Cinemato¬ 
graph P'ilm Order, made in 1943, under the Defence Act, 1939, was 
cancelled. When the Defence Act expired after the war, the order 
was continued under the Supplies and Seiwices Act, 1945. The Court 
of Appeal considered the circumstances which had led to the agree¬ 
ment and came to the conclusion that the order had been continued 
for reasons different from those leading to the original Cinemato¬ 
graph Film Order, and it discharged the defendants from further 
performance of the contract, despite its clear wording. 

Lord Justice Denning regarded this as more than a matter of 
construction. 

In these frustration cases, as I.ord Wright said, the court really 
exercises a qualifying power -- a power to qualify the absolute, literal, or 
wide terms of the contract - in order to do what is just and reasonable in 
the new situation, and it can now by statute make ancillary orders to 
that end. Until recently the court only exercised this power when there 
was a frustrating event, that is a supervening event which struck away 
the foundations of the contract. In the important decision of Sir Lindsay 
Parkinson & Co,, Lid v. Works d? Public Building Commrs, however, this 
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court exercised a like power when there was no frustrating event, but 
only an uncontemplated turn of events.** 

But the House of Lords, in reversing the decision, went out of its 
way to repudiate the suggestion that courts had a broad qualifying 
power in regard to contracts. The decision in Parkinson's case was 
reduced to one of construction, following from the language of the 
contract. 

On the basis of a comprehensive comparative analysis, a recent 
American study*® suggests the ‘gap-filling doctrine’ as a suitable 
rationalization : 

Where circumstances occur, neither foreseen nor reasonably foresee¬ 
able at the time of the promise, it follows from application of the proper 
standard of interpretation that the promise may not reasonably be con¬ 
strued to express an intention to be found also in the unanticipated 
situation. Broad terms do not cover unforeseen contingencies. Since, 
therefore, in regard to ihc unforeseen circurnsianccs, the contract shows 
a gap, supplementation with provisions ensuing from reasonableness is 
required. 

Such a rationalization can, however, only serve as the framework 
within which courts, guided by the intensity of the upheaval, will 
supplement, modify, or supersede the intentions of the parties 
expressed at the time of the making of the contract. Despite such 
judicial emphasis on pacta sunt servanda and other traditional aspects 
of contract, the character of contract as a legal instrument of con¬ 
temporary society is undergoing profound changes, in which 
elements of the old mingle with the new. The normal commercial 
contract - between individuals or corporate persons - can still be 
handled with the traditional categories and approaches. But when¬ 
ever elements of public policy enter into the making of a contract, 
either through the status of one or both of the parties, or through the 
terms of the contract itself, the policy aspects of contract increase. 
In a private-enterprise economy, like that of the United States, war 
procurement is still largely handled through contracts betw^een 
governmental authorities and private contractors. It is nevertheless 
an instrument of policy, and as the various Renegotiation Acts 
show, they arc subject to considerations that do not apply to the 
normal commercial contract. 

Collective Bargaining 

The increasing substitution, in all the common-law jurisdictions, of 
collective bargaining for individual contract, is steadily supplanting, 
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for the vast majority of employees, the traditional master and 
servant relationship. In Britain, neither legislature nor courts have 
had a major part in this development.®^ 

In England the growth of collective bargaining has proceeded 
almost unnoticed by the law. The term is only briefly mentioned 
in the most recent textbook on industrial law.®® The overwhelming 
legal significance of collective bargaining in modern English law 
would be almost unknown except for the work of a German-trained 
jurist.®® Collective bargaining Is taken for granted in England as a 
predominant method of regulation of conditions in industry^ and 
agriculture, but despite the tremendous growth of State intervention 
in recent legal history, governmental interference in the regulation 
of labour conditions has been extremely cautious and, on the whole, 
exceptional. Where it has happened, it has been done mainly in the 
form of minimum-wage legislation, that is, through the compulsory 
determination of minimum terms of remuneration in the relevant 
contracts.®’ Indirectly, collective bargaining is recognized through 
‘fair wages’ clauses, incoq^orated in many statutes or directives 
to enter into collective bargaining. Moreover, the Nationalization 
Acts enjoin the boards of the public corporations managing the 
nationalized industries ‘to enter into consultation with organiza¬ 
tions, appearing to them to represent substantial proportions of the 
persons in the employment of the board ’, for the purpose of negotiat¬ 
ing terms and conditions of employment. The validity of the 
‘ closed shop ’ as a contractual term has never been legally tested in 
Britain. 

The actual strength of trade unionism in most major industries is 
such that the practical compulsion of union membership is sufficient, 
and also preferable to legal compulsion. Occasionally, a single trade 
union is recognized as exclusively entitled to bargain on behalf of the 
employees.®® But on the whole, the collective-labour agreement, for 
all its tremendous importance in the lives of millions of people, has 
remained outside the sphere of the English law courts, and that 
means it is still on the bare fringe of interest for the legal profession 
and writers of textbooks. Strictly, the collective contract is not 
enforceable before an English law court. Section 4 of the Trade 
Union Act, 1871, says that ‘nothing in this Act shall enable any 
court to entertain any legal proceeding instituted with the object of 
directly enforcing or recovering damages for the breach of.... Any 
agreement made between one trade union and another* (this in¬ 
cludes employers’ associations). Thus there is no direct enforcement 
of what, in a Continental terminology now increasingly familiar in 

I 0 IcI 
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the common-law jurisdictions, is termed the contractual or obliga¬ 
tory aspect of collective agreement.®® But the lack of direct Jegal 
enforceability compares starkly with its social strength in a society 
in which^group bargaining has almost entirely displaced individual 
bargaining. As to the normative ’ aspect, tlrat is, the question how 
far an individual contract of employment must conform with the 
terms laid down in the collective agreement as to wages, holidays, 
and other important matters, the only English decision on the 
point’® decided that no individual member of an association could 
bring an action on the terms of an agreement made between that 
association and another. But the legal elTect of collective agree¬ 
ments on individual employment contracts is greatly strengthened 
by the Terms and Conditions of Employment Act, 1959, which 
became law on 30 April 1959. Under this Act if there are ‘ recognized 
terms and conditions’, i.e. terms of collective agreements or awards 
concluded by or rendered between substantially representative 
organizations,, and an employer, whether a party to such agree¬ 
ments or awards or not, does not observe them, the Minister, upon a 
report by a substantially representative organization, may take 
any steps to secure a settlement of the claim. If he docs not succeed, 
he must refer it to the Industrial Court, and the Industrial Court, 
unless satisfied that the employer is granting not less favourable 
terras, must make an award requiring the employer to observe the 
recognized terms or conditions as respects all workers of t he relevant 
description. 

Thus, a court award will be compulsorily implied in the relevant 
employment contracts. English law appears to be moving closer 
towards the Continental concept of legal ~ instead of merely social - 
sanctions for collective bargaining. 

The growth of collective bargaining in the U.S.A. is of far more 
recent origin.’^ The suddenness and the size of its growth, as well 
as its association with the New Deal legislation, have brought it far 
more within the purview of legal discussion and adjudication than in 
Britain. The National Labour Relations Act, 1935, made it compul¬ 
sory upon employers to bargain collectively with the chosen repre¬ 
sentatives of the employees. The National Labour Relations Board, 
established under the Act, and the courts deciding on appeal from 
that Board, have given hundreds of decisions trying to elucidate 
what type of action by the employer complies with the direction of 
the Act. It is not necessary in our context to pursue that question.’® 
The Labour Management Relations Act of 1947 made collective 
agreements specifically the subject of suits for enforcement in the 
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Federal Court. The position therefore now differs from that in 
English law, where collective agreements are still not directly 
enforceable. As regards the normative force of collective agree¬ 
ments on individual contracts of employment, the attitude of the 
courts is not unanimous. 

Precedents can be found for almost any conceivable view: that 
collective agreements impose a mere moral obligation upon the 
parties^®; that collective agreements create a usage, the incorpora¬ 
tion of which into labour agreements is a question of fact^'^; that 
collective bargaining agreements are void for want of considera¬ 
tion’®; that collective agreements give both parties the full armoury 
of equitable remedies, especially injunctions and specific perfor¬ 
mance’®; that the violation of a collective agreement is an unfair 
labour practice”; that individual employees may assert rights under 
collective agreements, cither because the union has acted as their 
agent,’® or as third party beneficiaries.’® On the whole, there has 
been a definite development towards full legal status and enforce¬ 
ability of collective agreements. They are increasingly given 
statutory recognition and protected by various private as well as 
public-law sanctions. The public-law aspect.s are further under¬ 
lined by the important role of the arbitrator, who, in United States 
and Canadian industrial labour practice, almost universally inter¬ 
prets disputes under the agreements, and whose creative role in the 
interpretation of comprehensive collective-labour agreements as 
living instruments of order, rather than as individual commercial 
contracts, has been stressed by authoritative commentators.®® 

The legal position in Canada is, as in many other fields, a blend 
between British and American legal developments. Substantially 
the same view as in Holland''^ case is taken in a decision of the Judicial 
Committee, on appeal from a Canadian court. In that case, the 
plaintiff had sued a railway company for damages for wrongful 
dismissal, basing himself on a collective agreement between the 
Canadian Railway Board and a division of the American Federa¬ 
tion of Labor. The Judicial Committee did not exclude that such an 
agreement might establish directly enforceable rights for an indi¬ 
vidual but held that, in this case, the collective agreement appeared 
‘ to be intended merely to operate as an agreement between a body 
of employers and a labour organization. ... If an employer refused 
to observe these rules, the effect would be, not an action by any 
employee, not even an action by the Union against the employer for 
specific performance or damages, but the calling of a strike until 
the grievance was remedied * A number of later Canadian cases 
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have also held that an individual workman cannot derive actionable 
rights from a collective agreement.®* Subsequent Canadian legisla* 
tion, both Federal and provincial, has put collective agreements on 
a statutory basis and given them definite legal effect, as between the 
parties to the agreement. ® ® 

A third type of collective bargaining is represented by Australia 
and New Zealand, where the machinery of collective bargaining 
entirely dominates labour conditions, but with a significant differ¬ 
ence in that the terms of collective bargaining can be hardened, and 
thus be turned from group law into State law, by an award of the 
Arbitration Court.®* This may be either by a consent decree, or an 
award adjudicating between contesting points of view. Here the 
machinery of group bargaining is the basic factor, but the State 
machinery, in a capacity half-judicial, half-legislative, is super¬ 
imposed upon it. 

The vital significance of collective bargaining for the law of 
contract thus lies in its following aspects: first, it resembles a 
standard contract of business and industry in that standardized 
terms regulate the conditions of employment of millions of indi¬ 
viduals. Secondly, it is a most important instance of a public-law 
function delegated, by the permissive or even imperative authority 
of the State, from government to social groups. Thirdly, the freedom 
of the individual to bargain on his terms of employment is inevitably 
curtailed by the prevalence of collective bargaining. It is even 
excluded where the ‘closed shop’ is recognized either legally or de 
facto. Fourthly, this lack of freedom is compensated by a substantial 
restoration of equality of bargaining power. It is not the individual 
employee who has regained equality, but the trade union negotiat¬ 
ing on his behalf. Although the trade union is not, strictly speaking, 
the agent, it has, in effect, absorbed and consolidated the bargaining 
power formerly vested in the individual. 

The future of the collective contract in the common-law juris¬ 
dictions is ultimately dependent on the degree to which group 
autonomy can survive in the planned society. In the completely 
planned State, as represented by Soviet Russia, the collective con¬ 
tact between management and labour survives, but it is over¬ 
whelmingly an instrument of planning and social solidarity, leaving 
only limited scope to complementary bargaining by individual 
plants or industries.®® There are model collective contracts with all 
the emphasis on maximum production and labour discipline. 
Supplementary plant collective contracts mainly concentrate on 
social aspects, such as schools, nurseries, clinics, and houses. In the 
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Soviet State, management and labour can represent conflicting 
intei^ests only within very strict limits, in complete subordination 
to the State plan. It is more than doubtful whether these collective 
contracts create any legally enforceable obligations.®® By contrast, 
tlie individual rights of workers, in regard to wages, dismissal, 
holidays, are protected by an elaborate administrative and judicial 
procedure.®’ This position is not far removed from that of Nazi 
labour law which merged all collective workers* organizations in a 
compulsory State labour front, but preserved the labour courts for 
the protection of individual rights. The modern totalitarian 
‘ organic ’ State destroys the autonomy and freedom of its workers, 
but gives them security and protection in return. Anglo-American 
society is still far removed from such a State, but the ever-growing 
emphasis on defence and production, and the increasing responsi¬ 
bilities of government for the economic well-being of the people, are 
steadily increasing the public policy and planning elements and 
reducing the autonomy of groups. 

CONTRACT AND THE REALIZATION 

OF ECONOMIC EXPECTATIONS 

The mixture of heterogeneous factors that make up the complex 
picture of modern contract and have turned it into something rather 
difi'erent from the chief commercial guarantee of a private enterprise 
society, is best illustrated by the problem of sanctions. 

The controversy whether the primary sanction of contract is 
actual performance or a promise to make reparation for non-per¬ 
formance is of old standing. Oliver Wendell Holmes long ago pro¬ 
posed the view that ‘the only universal consequence of a legally 
binding promise is that of the law making the promisor pay damages 
if the promised event does not come to pass*.®® This view has been 
widely criticizcjd, mainly on the ground that the law does not leave 
the promisor the freedom to choose between performance and the 
payment of damages where he is able to perform.®® 

The history of the common law tends to support Holmes’s view, 
in so far as the common-law sanction for breach of contract is 
damages, whereas equity supplies the supplementary sanctions of 
specific performance and injunction, as additions or alternatives to 
^e basic remedy of damages in meritorious situations. By contrast, 
the Civil Codes of the civilian systems regard performance as a 
primary, and damages as a secondary, remedy.®® In practice, the 
difference is far less marked than in theory. Under both systems, the 
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normal remedy for a breach of contract is pecuniary compensation, 
i.e. damages, whereas in appropriate situations where the indivi¬ 
dualized character of the transaction makes pecuniary compensa¬ 
tion inadequate,®^ specific performance of injunction will, under 
both types of systems, take preference. 

The proportion of public and private elements in a given contract 
determines the degree to which the traditional sanctions of contract 
apply. The normal commercial contract is still predominantly an 
insurance against economic risk. Its primary sanction is pecuniary 
compensation, including the loss of profits to be expected from the 
carrying out of the agreed transaction. In a minority of cases, it is 
specific performance. 

But in a case like the Bethlehem Steel case,®® contract fulfils a sub¬ 
stantially different function, although it is still cast largely in the 
traditional mould of an ordinary commercial contract. Mutual 
rights and obligations are fixed, times of delivery are specified, prices 
and profits are agreed, etc. But, at the same time, a contract of this 
type is a public transaction. In this case, the government and a 
powerful firm enter into a kind of partnership for the delivery of 
vitally needed commodities. It is this factor which induced a minor¬ 
ity of the U.S. Supreme Court to regard the Court as justified in a 
post factum adjustment of profits, in regarding, in other words, the 
contract to some extent as the discharge of a public duty. Even 
though the majority of the Court disagreed, and left this kind of 
adjustment to subsequent legislation, a transaction of this type still 
retains its public character. The participation of an administrative 
authority in the adjustments of terms under the Renegotiation Act 
shows that this kind of transaction resembles the classical commer¬ 
cial contract in name rather than in substance. 

CONCLUSIONS 

It has not been possible, in this attempt at synthesizing the various 
changes in the structure and function of contract, to give more than 
a general picture of developments which require the most detailed 
study. It should, however, suffice to justify some general con¬ 
clusions. First, it is clear that contract is becoming increasingly 
institutionalized. From being the instrument by which millions of 
individual parties bargain with each other, it has to a large extent 
become the way by which social and economic policies are expressed 
in legal form. This is another way of saying that public law now 
vitally affects and modifies the law of contract. 
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In so far as the basic industries and economic commodities are 
now subject to standardized regulation by private insurance, trans¬ 
port, or public utility undertakings these exercise functions of 
public law. Because of the inability of the other party to bargain 
effectively on terms, such private enterprises exercise, by permission 
of the State, a quasi-legislative power. Where ‘the sense of in¬ 
justice ’ is strongly aroused, public law intervenes further, either by 
the imposition of statutory conditions, by the compulsory restora¬ 
tion of competition, by the ‘renegotiation* of defence contracts, or, 
in the last resort, by the transfer of the industry or utility concerned 
into public ownership. 

The exercise of public-law functions through nominally private- 
law groups is even more marked in the position of collective bar¬ 
gaining. By permitting or even directing the regulation of in¬ 
dustrial conditions through collective contract, the State transfers 
a vital law-making function to the recognized organizations of 
employers and employees. Sometimes it formally strengthens this 
position by making the terms of representative collective agree¬ 
ments compulsory, sometimes it modifies them by State award. 

In another way, collective bargaining narrows the gap between 
the mobility of contract and the stability of status. The paramount 
purpose of collective bargaining on an industry-wide or nation-wide 
scale is the stabilization of industrial conditions. The more success¬ 
ful the collective bargaining, the greater the approximation of the 
status of the employee to that of an official. Recently American 
collective agreements in industry have been preoccupied with the 
stabilization of conditions for a period varying from three to five 
years. A number of collective agreements between industrial giants 
and the most powerful labour unions — General Motors, Ford, or 
United States Steel on the one hand, and the Automobile or Steel 
Workers’ or Coalminers’ Unions on the other hand - provide for 
rates of pay, with escalator clauses, holidays, seniority rights, iDcn- 
sions, and grievance machinery, in return for no-strike promises. 
They go further than any previous agreement towards giving em¬ 
ployees an assured status in exchange for a limited surrender of 
mobility. 

Lastly, the increasing use of contract as an instrument of econo¬ 
mic State policy, through the extension of government functions 
and the socialization of industries, makes contract largely the legal 
expression of economic and social policies. This weakens the degree 
to which contract can any longer fulfil the function of security 
against calculated economic risks. This is further emphasized by 
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Tort and Insurance 


The law of tort or delict is concerned with the adjustment of risks, 
with the extent to which the manifold injuries to person and pro¬ 
perty caused by the contacts between people and things should be 
the subject of pecuniary compensation. As Oliver Wendell Holmes 
put it many years ago^: 

Be the exceptions more or less numerous, the general purpose of the 
law of torts is to secure a man indemnity against certain forms of harm 
to person, reputation, or estate, at the hands of his neighbours, not 
because they are wrong, but because they are harms. ... It is intended 
to reconcile the policy of letting accidents lie where they fall, and the 
reasonable freedom of others with the protection of the individual from 
injury. ... As the law, on the one hand, allows certain harms to be 
inflicted irrespective of the moral condition of him who inflicts them, so, 
at the other extreme, it may on grounds of policy throw the absolute risk 
of certain transactions on the person engaging in them, irrespective of 
blame-worthiness in any sense. 

It is obvious that this branch of the law mast strongly reflect 
changing social conditions. The tyj^c and significance of risks in¬ 
curred in social contact varies with the type of society in which we 
live. The principles of liability governing the readjustment are 
greatly influenced by changing moral and social ideas. 

In the formative stage of the common law - and, indeed, of other 
legal systems - the law of torts is mainly concerned with the infringe¬ 
ment of protected interests in land. Commerce and communica¬ 
tions are ill-developed, towns and other close congregations of 
people are scarce and small, and the type of economic asset which 
predominates by far, in quantity and in legal esteem, is land. Con¬ 
sequently, the early law of tort is largely concerned with the protec¬ 
tion of property in land. It is dominated by trespass to land, from 
which other actions upon the case branch out that are closely 
modelled upon trespass. 

Urbanization, industrialization, and, in particular, since the last 
century, the ever-growing development of fast-moving traffic, shift 
the emphasis gradually from injury to land and related interests to 
other and broader forms of property interests, and even more to 
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reparation for personal injury. Although negligence has in recent 
years gone far to displace trespass or nuisance even as a remedy for 
injuries to property, it owes its main growth to the phenomenal 
multiplication of personal injuries due to modern conditions of 
living. As emphasis shifted from definition by the kind of interest 
injured (as in the older torts) to the kind conduct wdiich engenders 
liability, negligence was obviously better fitted to become the 
modern tort action par excellence.^ 

The change in the type of interest with which the law is primarily 
concerned, and in the kind of injury that occurs most frequently, is 
accompanied by a struggle between conflicting theories ol‘ civil 
liability. There is not a single modern legal system in which prin¬ 
ciples of strict and fault liability arc not closely intermingled, partly 
as a result of statutory intervention, and partly as a result of judicial 
law-making. A brief survey later in this chapter will attempt to 
analyse the conflicting trends and pulls as they appear to shape the 
contemporary common law in this field. In any attempt to bring 
some order into the mixture of conflicting ideas, theories, and 
decisions, two major determining factors have to be borne in mind: 
delictual liability is firstly determined by a choice of moral philo¬ 
sophies which have deeply influenced the law. As some writers have 
pointed out,® the change from emphasis on liability for harmful acts 
regardless of fault, to liability for fault only ~ which dominated the 
eighteenth and the major part of the nineteenth century - is parallel 
to the movement from status to contract, and both affect the philo¬ 
sophy of the free will, symbol of the self-reliant individual who makes 
and unmakes his legal engagements freely and who bears responsi¬ 
bility for his behaviour in society because he has a choice between 
good and evil. A great deal of this philosophy is still with us; indeed 
it could not be otherwise in any society that has not completely 
abandoned the ideal of individual responsibility for social conduct. 
But this philosophy has been increasingly countered by growing 
emphasis on the responsibility of the community for the accidents 
that befall the individual. And the growth of the new policy is due 
largely to the social transformation of modern Western society, a 
society in which more and more vicissitudes threaten a multitude 
of individuals whose liberty to avoid them shrinks steadily. The 
steady growth of the principle of social responsibility for injuries is 
not due to any cynical abandonment of the principle of individual 
responsibility but to the extent to which millions of individuals find 
themselves exposed to accidents arising in factories, on the roads, in 
aeroplanes, or the threat of unemployment. 
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The advance of the idea of social responsibility against that of 
individual fault has not, however, entirely expressed itself in the 
substitution of strict liability, or even of insurance, for indiv^idual 
liability. It has, to a large extent, expressed itself in a gradual trans- 
forniation of the idea of fault itself, in what one might call tlie 
objcctivization of fault liability. Thus the cjuestion which still greatly 
exercised Sir John Salmond in his treatise on the law of torts - 
whether negligence is a state of mind or a standard of conduct -- is 
no longer a serious issue. The countless thousands of negligence 
cases which arise from traffic or factory accidents or similar causes, 
arc not concerned with the individual state of mind of the defendant 
but with standards of conduct measured by that of the 'reasonable 
man’. Beyond that, the courts in many countries have gradually 
widened the concept of negligence - e.g. regarding the responsi¬ 
bilities of employers to employees, of manufacturers to consumers, 
or of motor-car drivers to pedestrians — by a series of judicial crea¬ 
tions in such a way that modern writers can speak of ‘negligence 
without faultor of‘negligence in name only’.® 

The transformation of the meaning of negligence, the almost 
complete elimination of moral factors in favour of objective stan¬ 
dards of conduct - and these mostly affecting corporate rather than 
individual persons - have done as much to change the character of 
fault liability in the most important area of the law of tort as the 
advance of strict liability as such. 

But with the further progress of industrialization and the struc¬ 
ture of modern enterprise, another factor now affects civil liability 
even more profoundly; the shift of civil liability from the immediate 
tortfeasor to a third party, who for a variety of reasons is considered 
to be better fitted to absorb the risk of compensation. 

The first significant development in that direction was, quite a 
long time ago, the acceptance of the jjrinciple of vicarious liability 
of the master for the torts of his servant. Seen from the standjjoint 
of the master, this appears as an example of strict liability. He is held 
responsible for a wrong which he has not himself committed but 
which is imputed to him. But seen from the standpoint of relation¬ 
ship between the injured and the wrongdoer, vicarious liability 
means a transfer of the primary responsibility from the immediate 
tortfeasor to a third party: the employer. The justification for this 
development is the power of control and direction exercised by the 
master over the servant. The enterprise rather than the individual 
cog in the wheel is seen as presenting certain risks to the community 
for which it must assume responsibility. Such oddities as the now 
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generally discarded ‘fellow-servant * or ‘ common employment* rule 
only serve to underline the significance of the shift from personal to 
enterprise liability. 

But this shifting of the burden - of which vicarious liability was the 
first significant token - is now occurring on a vastly wider scale, 
mainly as the result of the progress of insurance. Tort liability is 
affected by the progress of private as well as of social insurance, 
though not in the same way. 

The impact of private insurance on tort liability has become most 
obvious and socially significant in the growth of insurance against 
automobile accidents. Liability insurance does not as such - at least 
in the practice still prevailing in the common-law countries-under¬ 
mine tort liability. The insurer is normally substituted for the in¬ 
sured in any tort claims that may arise. It is therefore outwardly a 
change of parties rather than any modification of the principles of 
tort liability which occurs as a result of liability insurance.*’* l"ar 
more important, though less easily ascertainable in terms of legal 
principle, is the psychological effect of liability insurance, especially 
where the civil jury still predominates in accident cases.’ The know¬ 
ledge of the existence of liability insurance is likely to affect the jury 
both in the allocation of responsibility and in the assessment of 
damages. Just as damages in defamation actions have often been 
grossly inflated where a motion-picture company or a big news¬ 
paper is the defendant, so the knowledge that an insurance company 
stands behind tlie defendant may influence the assessment of 
responsibility, especially where the plaintiff is a pedestrian and thus 
not normally insured. It also affects the amount of damages, 
especially where it is possible for the plaintiff’s lawyer to dramatize 
the contrast between the poor victim of the accident and the power¬ 
ful companies that adjust damages as a matter of routine business. 
It is not, therefore, surprising that trial lawyers in those common- 
law countries where the civil jury still predominates, bitterly oppose 
not only the possible abolition of juries in tort cases, but even a 
reduction of their number. ® 

Especially in the many countries which have introduced com¬ 
pulsory liability insurance for motor-car operators, the effective 
shift of liability from the motor-car driver to the insurer has in¬ 
creasingly raised the question whether liability insurance should not 
be openly turned into loss insurance.® Loss insurance means an 
abandonment of the principle of individual tort responsibility and 
the frank substitution of compulsory insurance for loss incurred as a 
result of certain operations. Administration replaces to that extent 
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civil litigation, and an element of social insurance is injected into 
this sphere of private relationships. As will be shown, there is in¬ 
creasing support for the idea that the social importance of traffic 
accidents^® justifies the transfer of this complex of legal relationships 
from the private to the public sphere. Insurance against traffic 
accidents, in that conception, becomes assimilated to insurance 
against industrial accidents which has for many years been separa¬ 
ted, in all common-law countries, from general tort liability and 
turned into a social insurance scheme. The main social justification 
for such a transfer 

is the massive and complicated network of negligence doctrines which by 
virtue of their administrative intransigence work to the advantage of the 
insurance carrier so that most of the victims of the highways are left 
outside the protection of the law altogether. With only a small percentage 
of the total traffic claims subject to the litigation process, the courts in the 
large centres are so congested as to defeat many meritorious cases. 
Insurers gain great advantage from this congestion while claimants suffer 
great losses. Liability insurance still falls far short of being either universal 
or adequate in amount, but even if it were both, the pattern of litigation 
is so forbidding as to deny many claimants access to the courts; hence 
they accept what is offered in settlement, or, if nothing is offered, decline 
to risk the hazards of litigating their claims. 

It is not, however, essential to this idea of loss insurance that it 
should be administered by or on behalf of the Government (as it is 
done under the Saskatchewan legislation). Alternative forms of 
administration, e.g. by the automobile insurers, by a joint autono¬ 
mous body formed by those concerned, or by a public-trust fund, 
does not impair the idea of loss insurance. 

A much more limited application of the idea of the pooling of 
risks, through distribution among a wider group, is the Unsatisfied 
Judgement Fund. Under this scheme - now adopted by six of 
Canada’s ten provinces, in a number of American states, and since 
1952 in France^® - all these are countries that do not have compul¬ 
sory liability insurance ~ a special Board, or sometimes a govern¬ 
ment department, administers the Fund, to which automobile 
owners as well as tlie insurance companies contribute. Its purpose is 
in no way a replacement of tort liability, but a guarantee that judge¬ 
ments obtained against a tortfeasor, but unexecuted, usually be¬ 
cause the tortfeasor has not been insured, will be satisfied. The 
great difference between this scheme and the various private- or 
social-insurance schemes lies in this: the responsibility remains with 
the individual wrongdoer, but a section of the community, specially 
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concerned in this matter, assumes a small part of the burden by way 
of subsidiary guarantee. The Unsatisfied Judgement Fund principle 
thus in no way displaces tort liability; it tries to make it more 
effective. 

As will be seen from the foregoing analysis, there are various 
stages in the development from individual responsibility through 
tort liability to social insurance. Compulsory-liability insurance, 
and even more clearly loss-insurance schemes, lead towards the idea 
that either the community as a vChole, or a limited section of the 
community, should take over responsibility from the individual 
wrongdoer. But it is only where this idea is fully developed into one 
of social insurance that the problem of the relationship between 
insurance and tort liability arises clearly and inescapably. In one 
field - that of industrial accidents - the principle of social insurance 
is now almost universally recognized, in common-law jurisdictions 
as well as in riaany other countries. The idea of workmen's compen¬ 
sation started out as an application of strict tort liability in substitu¬ 
tion for fault liability. The history ofthc relevant English legislation 
also confirms that the original purpose, first expressed in the 
Employers’ Liability Act of 1880, was to lighten the injured work¬ 
man’s burden in proving the employer’s negligence. This ser\’ed at 
first to exclude the defence of common employment but was soon 
found insufficient and superseded by a series of periodically amen¬ 
ded Workmen’s Compensation Acts. But the English Workmen’s 
Compensation legislation still centred on the individual responsi¬ 
bility of the employer although it became a strict responsibility. The 
financial responsibility was his individual concern, against which he 
might or might not insure. Liability could be contested before the 
courts, which until the abrogation of the legislation led to a fantastic 
mass of contested cases; nor did the legislation abolish private action 
in tort. The injured workman was left with an election between the 
alternative remedies, a situation which in its turn led to much litiga¬ 
tion and many social injustices, as well as administrative inconveni¬ 
ence. The national-insurance legislation of 1946-9 substituted for 
the principle of individual compensation by the employer an overall 
system of national insurance, for industrial as well as other acci¬ 
dents. Apart from certain improvements in the definition of acci¬ 
dents coming under the Act, administration has been vested in the 
Ministry of National Insurance, i.e. it has become a matter of 
administrative rather than private law, and the appeal procedure 
does not involve the ordinary courts. Contributions are now jointly 
made by employers, workmen, and the State. This legislation, which 
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turned an important sector of individual responsibility for injuries 
into a matter of social insurance, also raised squarely the problem of 
the relation between tort and social insurance. Although British 
legislation did not take the ultimate step of abolishing tort liability, 
it could not avoid any longer an open legislative regulation of this 
relationship. 

In Canada, following the model of the Ontario Workmen’s Com¬ 
pensation Act of 1915, the insurance character of workmen’s com¬ 
pensation became obvious much earlier, for here the common-law 
remedy was entirely abolished. A scale of statutory tarifls is adminis¬ 
tered by a public Board under complete exclusion of the law courts, 
and there is no alternative common-law remedy. The Accident 
Fund is supplied by contributions made by the employers, in classes 
or groups of industries, and in the great majority of cases the 
employers are therefore collectively liable. Where an employer is 
individually liable, he may be required by the Board to insure him¬ 
self (e.g. the national railroad systems). Thus a group of the com¬ 
munity assumes responsibility for a certain type of injuries caused as 
an incidence of modern industrial life. In the United States, the 
pattern is far more complex and less uniform. All American states, 
like French and German legislation,^*^ preclude a common-law 
action supplementary to workmen’s compensation, but many, 
though a decreasing number, permit election between compensa¬ 
tion and common-law action.^® But in the United States, as else¬ 
where, the social insurance character of Workmen’s Compensation 
is becoming increasingly evident. 

Workmen’s compensation is not to be thought of as merely a way of 
disposing of a private quarrel between employer and employee about a 
personal injury; it is not a branch of strict liability in tort; it is not simply 
a substitute for common-law litigation between parties to a personal 
contest over private rights. Workmen’s compensation is one segment or 
department in the overall pattern of income-insurance, which includes 
unemployment insurance, sickness and disability insurance, and old age 
and survivors’ insurance.” 

The foregoing survey has shown that the widening of the area of 
strict liability and tort - itself partly a result of judicial and partly 
of legislative developments *- is only one stage in a gradual process of 
socialization of risks. Not only have tlie two lines of development - 
the widening of tort liability, and the shifting of the btirden from the 
tortfeasor to third parties, mainly by way of insurance - overlapped 
and supplemented each other. They have also interacted on each 
other, and this in turn is part of the complex story of the relation 
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between judicial and statutory law-making. The remainder of this 
chapter will be concerned with a brief analysis of recent trends in 
tort liability in the common law. This will be followed by an 
analysis of the problem of relationship between tort liability and 
insurance as it has become articulate in recent statutory develop¬ 
ments and discussions of the problem. From a consideration of the 
interaction between these two lines of development certain con¬ 
clusions will follow as to the future of tlie law of torts. 

THE RETURN TO JUDICIAL 

CONSERVATISM 

The rule in Donoghue v. Stevenson, like the corresponding American 
decisions, opened up a new field of liability, of potentially vast 
significance. If the manufacturer of a standardized mass product 
was liable to any potential consumer for a defect which would only 
in extraordinary circumstances not be imputable to him, why should 
this rule not be developed further into a general rule of responsibility 
of tliose who behave towards the public in such a manner as to raise 
certain legitimate expectations, if such reliance leads to injury?^® 
The law of torts has long ceased to regard bodily injury or injury to 
tangible property as the only type of recoverable damage. Where 
then is the difference between the physical injury caused to a con¬ 
sumer of ginger beer, or the user of underwear on the one hand, and 
the economic injury suffered by reliance on the report of a qualified 
accountant on the prospects of investment in a company, or the 
nerv^ous shock suffered as a result of a careless statement made in a 
newspaper about an accident alleged to have killed the plaintiff’s 
relatives Such an extension would be a further step in the redis¬ 
tribution of risks, by protecting the consumer of foodstuffs, the user 
of machinery, the small or big investor, and other sectors of the 
public against damage caused by enterprises and professions. 

The rationale of such an extension of the economic interests to be 
protected by tort liability is somewhat different from that which has 
led to the extension of negligence liability in outstanding cases. 
Responsibility for injury to life - bodily integrity or tangible 
property - raises no problem as to the nature of the interest to be 
protected. It is just a question of the proper distribution of the 
burden. The principle oiDonoghue v, Stevenson on the one hand, and 
its possible extension to the protection of economic expectations, 
such as reliance on the accuracy of an investment report, implies an 
extension of the concept of property, as discussed elsewhere in this 
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book.®* Although the widening of the concept of property interests 
to economic expectations is, today, occurring on a wide front, it still 
seems to present conceptual difficulties to the courts which they 
rationalize or evade by affirming strict adherence to stare decisis. 

Some of these questions have, indeed, come before the courts in 
recent years and have revealed the somewhat erratic character of 
judicial law-making, influenced as it is by the uncertainties of case- 
law, the differences in temperament and philosophy between various 
judges and courts, and a number of conscious or unconscious inter¬ 
actions between legislative reformism and judicial conservatism. 
There has been a general tendency in the decisions of recent years to 
restrict the scope not only of the rule in Donoghue v. Stevenson^ but 
of other potential foundations of strict or insurance-like liability, 
rather than to build upon them a general duty of care.^® The conflict 
of philosophies was well illustrated in a decision of the English 
Court of Appeal. Denning l.j. made a valiant attempt to extend 
the principle of Donoghue v. Stevenson to the negligent preparation of 
accounts by a firm of accountants who knew that the plaintiff was 
relying on their statement to decide whether to invest in a company 
or not. He saw no reason to refuse to legitimate economic interests 
the protection granted to the consumer of an edible product. A 
similar judicial advance had been made in 1789 when Pasley v. 
Freeman^^ first protected, by a tort action, the interest of pecuniary 
advantage against fraudulent misstatement. Nor was Denning l.j. 
deterred by the argument of novelty of the action. 

It has been put forward in all the great cases which have been mile¬ 
stones of progress in our law, and it has nearly always been rejected. If 
one reads Ashby v. White (1703) 2 Ld.Raym. 938, Pasley v. Freeman (1789) 
3 T.R. 51, and Donoghue v. Stevenson one finds that in each of them the 
judges were divided in opinion. On the one side there were the timorous 
souls who were fearful of allowing a new course of action. On the other 
side there were the bold spirits who were ready to allow it if justice so 
required. It was fortunate for the common law that the progressive view 
prevailed. . . 

But the majority disagreed with equal vigour, pointing out that it 
was not the function of the courts to remedy gaps or defects in the 
law as they had developed for better or worse. This is, however, pre¬ 
cisely what a differently composed House of Lords did in 1963*^ 
when despite dismissal of the action because of an express disclaimer 
of liability, it held, in a series of speeches clearly given per curiam 
that there could be recovery for financial loss caused by a careless 
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statement where the ‘special relationship’ between the parties 
gave rise to a duty of care. 

In American law, the position is less definite. The majority in 
Candler^ case had sought some support in the decision of the Court of 
Appeals of New York in Ultramares v. Touche. In that case the New 
York Court of Appeals denied liability where the defendants, 
accountants employed as auditors by a corporation, had given the 
latter a number of copies of their report for whatever use the cor¬ 
poral ion might see fit to make of it. The plaintiff advanced money 
to the corporation, whose assets were considerably less than reported 
by the defendant, and consequently lost money. The court, speaking 
through Cardozo c.j., denied liability for negligence, since the 
defendants had not made a representation directly to the plaintiffs. 
It has been pointed out^® that this decision is not nearly as strong an 
authority against liability for negligent misstatements as the English 
Court of Appeal supposed. The difference between the Ultramares 
case and the Candler case was that, in the latter, the plaintiffs clearly 
relied, to the knowledge of the defendants, upon the statements 
made. Support for this interpretation comes from the fact that in an 
earlier decision®® the same American court had granted an action 
where a public weigher had given the purchaser a certificate which 
erroneously overstated the amount of beans delivered. There is 
much judicial support for this decision, enough to have enabled the 
American Restatement of Torts to stale the following rule: 

One who in the course of his business or profession supplies information 
for the guidance of others in their business transactions is subject to lia¬ 
bility for harm caused to them by their reliance upon the information if 
(a) he fails to exercise that care and competence in obtaining and com¬ 
municating the information which its recipient is justified in expecting, 
and (b) the harm was suffered (i) by the person or one of the class of 
persons for whose guidance the information was supplied, and (ii) 
because of his justifiable reliance upon it in a transaction in which it was 
intended to influence his conduct or in a transaction substantially identi¬ 
cal therewith.®^ 

In criticizing both the result and the approach of the majority 
decision in Candler^% case, Professor Scavey observes that ‘ the court 
missed a golden opportunity to accept an interpretation of the rule 
of stare decisis which, by and large, has enabled the common law of 
England to do justice during centuries of change*.®® 

In a related field, the House of Lords in 1947 deliberately and 
explicitly halted any tendency to widen the rule in Rylands v. 
Fletcher further so as to include responsibility for ‘ultra-hazardous 
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activities’ on the part of the manufacturer or other controllers of 
premises to those injured on their premises. In Read v. J. Lyons & 
a factory had in wartime manufactured high-explosive shells 
on behalf of the government. The plaintiff', who had been directed 
by the Minister of Labour and National Service to work in the fac¬ 
tory as an inspector, was injured by the explosion of a shell through 
no negligence on the part of the defendants. The plaintiff' brought 
an action for damages, alleging applicability of the rule in Rylands v. 
Fletcher and liability for things dangerous in themselves. In the Court 
of Appeal, Scott l.j. compared the American Law Institute’s 
Restatement of the Law of Torts ^ which imposes strict liability for activi¬ 
ties which ‘ necessarily involve a risk of serious harm to the person, 
land, or chattels of others which cannot be eliminated by the 
exercise of utmost care’, and which are ‘not a matter of conmion 
usage with the absence of a general principle of strict liability for 
ultra-hazardous activities;^® in English law moreover, the rule in 
Rylands v. Fletcher did not apply to accidents occurring inside the 
defendant’s land or premises.®® 

Whereas the law of tort has been generally adjusted to the advent 
of industry and modern technical inventions, and the actions in 
negligence, nuisance, and trespass in particular have been so deve¬ 
loped as to impose upon the occupier of land a general responsibility 
for damage to the public which he could have avoided by reasonable 
control, the House of Lords refused to impose similar duties on the 
landowner and farmer as keeper of animals. From the general angle 
of a reasonable distribution of burdens in modern economic society 
there is no reason for this differentiation between industry and agri¬ 
culture in the age of farm subsidies, guaranteed prices, production 
quotas, and import tariffs. Farmers invoke State insurance against 
risks no less than industry. 

The decision of the House in Searle v. Wallbank led to the appoint¬ 
ment of a special committee to consider civil liability for damage 
done by animals. The report of the committee issued in 1953 recom¬ 
mends the modification of the rule as reaffirmed by the House of 
Lords largely on the lines of the criticism voiced by Lord Greene 
M.R. in Hughes v. Williams, But this has not so far been adopted. 

It would have been no more difficult for the House of Lords to 
modify the old rule than it was for the same court in Donogkue v. 
Stevenson to abandon the old rule of non-liability of a manufacturer 
towards a consumer. Indeed, if the principle that all modification of 
the law must be left to the legislator had been applied logically, the 
law of torts would have stood still throughout the tremendous 



128 Social Change and Legal Institutions 

changes caused by the industrial revolution and the urbanization of 
contemporary society. 

It is in the field of liability of owners and occupiers of property to 
visitors that both British and American courts have most conspicu¬ 
ously failed to contribute to the rationalization and modernization 
of the law by the gradual modification and abolition of categories 
and distinctions that have lost sense and meaning. 

Gradually, under the influence mainly of the decision in Indermaur 
V. Dames a bewildering multiplicity of categories of visitors was 
developed, each shading into the other, and each giving rise to a 
different degree of responsibility. There are persons entering as of 
right, contractees, invitees, licensees, and trespassers, with certain 
tendencies to place children into a separate category altogether, 
The complexity and artificiality of these distinctions ~ which have 
been much criticized®** - became both more apparent and less neces¬ 
sary as the action for negligence, and with it, the general duty of care 
developed. This made, for example, the distinctions between visitors 
coming for business or other economic purposes of the occupier 
(invitees) and those coming for social purposes (licensees), or the 
corresponding distinctions between a duty of reasonable care, a 
duty to warn against dangers of which the occupier ottght to have 
known (invitees) and against those of which he actually knows 
(licensees), more and more arbitrary. In England, the matter game 
to a head after the House of Lords, in two decisions, had reaffirmed 
the old distinctions, with very unsalisfactoiy results. 

In Jacobs v. L. C, C.,^® the House of Lords denied the claim of a 
plaintiff w'hose foot was caught in the stop-cock of a forecourt of a 
number of shops which, due to the sinking of the stones in the fore¬ 
court, projected above the stones. The plaintiff was held to be only 
a licensee in her capacity as a prospective visitor to the tenants of the 
premises, and the tenuous distinction between actual knowledge 
and means of knowledge was revived in all its glory. Yet in a number 
of respectable cases, defendants carrying on the business of a dock 
or railway undertaking had been held liable to plaintiffs who were 
injured while lawfully on their premises. While the layman might 
find it difficult to appreciate the distinction between these cases and 
those of visitors to other premises, Lord Simonds was content to say 
that he did not wish to and was not compelled to disturb the 
authority of those cases. 

In London Graving Dock, Ltd v. Horton ,the House of Lords fol¬ 
lowed a similar approach, by refusing to approximate the duties 
owed by the owner of a ship to an invitee to the general duty of care 



Tort and Insurance 129 


in negligence. In this case, an electric welder was engaged in work 
for a sub-contractor on the defendant’s ship. The defendants pro¬ 
vided the necessary staging boards placed on angle irons for the 
plaintiff and other workmen, who had repeatedly but unsuccessfully 
complained to the defendants about the insufficiency of the staging. 
The plaintiff, in the course of his work, slipped and sustained injury. 
His action for negligence was denied by a bare majority of the 
House. The judgement of the majority is based on three grounds. 
First, the House refused to consider the duty of an occupier of a 
structure to a visitor as part of a general duty of care, on the lines of 
Donoghue v. Stevenson, This had been suggested in the Court of 
Appeal whose judgement was reversed. Second, the House re¬ 
affirmed a somewhat dubious interpretation of the ambiguous 
phrase ‘ damage from unusual danger of which he knows or ought 
to know ’ by saying that the duty was not to prevent unusual danger, 
but to use reasonable care to prevent damage from unusual danger. 
Third, such danger was precluded because the plaintiff had pro¬ 
tested against the deficiencies of the equipment so that it had ceased 
to be a trap. And, finally, the House went a long way towards re¬ 
establishing a long-discredited interpretation volenti non Jit injuria. 
As one of the dissentingjudges (Lord MacDermott) pointed out, the 
majority view got perilously close to saying that a servant who knew 
of a danger had to be regarded as assenting thereto. This view had 
been virtually discarded since Smith v. Baker. 

At least, these almost universally criticized^* judgements led to a 
Report by the Law Revision Committee, which proposed a reform 
substantially enacted in the Occupiers’ Liability Act, 1957, by 
which the various standards of duties to be owed to various cate¬ 
gories of visitors are replaced by a ‘common duty of care’ owed to 
all except trespassers. Thus, the elastic and comprehensive concept 
of negligence has, at last, in English law, absorbed most of this 
branch of the law; but in the other common-law jurisdictions, the 
complexity and confusion continue as before. 

The foregoing illustrations of a return to judicial conservatism are 
too numerous to be regarded as isolated freaks. They do not suffice 
to reverse the general trend in the development of the law of torts 
an objecthdzation of fault liability, in the sense that objective stan¬ 
dards of conduct rather than individual behaviour are made the 
principal test of fault liability; a far-reaching shift of responsibility 
for reparation to injuries, to the ‘enterprise’, i.e. the master, 
employer, manufacturer, or owner of premises, not only from the 
victim but often from the person primarily responsible for the injuiy. 

T~l.C:s. ~E 
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It would, however, be difficult to detect any consistent or scientific 
theory behind the gradual shift towards enterprise liability. In a 
suggestive short article, *^ Clarence Morris has suggested that ‘ those 
engaged in dangerous activities sometimes are and sometimes are 
not better risk-bearers than those injured by the prosecution of the 
activities. . . . The discussion does justify the conclusion that a gen¬ 
eral rule of absolute enterprise liability or liability for hazardous 
undertakings is bound to saddle some kind of defendants with losses 
they can bear no better than the kinds of plaintiffs compensated. 
Only courts discriminating wisely among classes of cases that are 
now lumped together can evolve a system in which losses are shifted 
only from classes of inferior risk-bearers to classes of superior risk- 
bearers,’ The learned author concludes that, for the time being 
possibly ad hoc development of enterprise liability was the best solu¬ 
tion, avoiding the pitfalls of either a system of absolute liability or 
one in which liability is tied to fault. Such an intermediate, empiri¬ 
cal, and tentative adjustment of the spheres of fault and strict lia¬ 
bility seems in fact to be the best summary of the present position in 
the common-law jurisdictions. The foregoing discussion seems to 
indicate that the great recent growing period of the law of torts, 
which produced such a substantial shift towards various forms of 
strict or semi-strict liability, may have come to a halt. Apart from a 
possible psychological reaction against the steady extension of statu- 
tor>^ or insurance compensation for risks regardless of fault, the prob¬ 
lem has, at least in certain spheres, become too big to be handled by 
the adjustment of principles of liability. At least in the spheres of in¬ 
dustrial accidents and traffic accidents, involving many millions of 
people yearly in every major country, the problem of collective 
insurance, of the spreading of risk from the individuals concerned to¬ 
wards larger groups, has become steadily more pressing. The present- 
day function of tort liability cannot, therefore, be finally assessed, 
without a consideration of the various schemes of private and social 
insurance that have taken over, or are in process of taking over, 
broad spheres of liability for injuries caused. 

INSURANCE AND ALTERNATIVE TORT 

REMEDIES 

Any attempt to adjust insurance and tort liability, where the two 
methods of compensation arise from the same incident, must steer 
between the Scylla of double compensation for the victim, and the 
Charybdis of immunity for the tortfeasor. The victim ought to be 
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compensated adequately - as far as monetary compensation can do 
it - for the injury sulfered, but he should not make a profit out of the 
situation. On the other hand, the growing incidence of insurance - 
private or social - should not serve to let the individual tortfeasor off. 
The latter consideration is supported by divergent policy motiva¬ 
tions. Some emphasize the moral element: tort is moral wrong¬ 
doing, and the wrongdoer should not be relieved of his burden 
because of the victim’s insui ance, or the beneficence of the modern 
welfare state. Others cmj^hasize the deterrent character of tort- 
liability. Absolution from liabilit)' would increase carelessness, 
and with it the incidence of accidents. 

It is only in recent years that the jiroblcm has received more than 
usual treatment. Where it had arisen before, notably in the field 
of industrial accidents, solutions differed and still do differ widely.'*® 
Before we consider tlie relation of tort liability and insurance more 
systematically, in the light of the British study made on the subject 
and resulting in the Law Reform (Peisonal Injuries) Act of 1948, it 
should be pointed out that both the ‘double comjiensation* argu¬ 
ment, and the ‘moral wrongdoing’ argument, have a much nar¬ 
rower .scope than would appear at first sight. In most cases the 
double benefits that an injured person may derive are not truly 
double compensation but compensation from what in the United 
States arc called ‘ collateral sources In the field of social insurance 
some American courts regard the statutory benefit of workmen's 
compensation as properly mitigating damages, others regard it as a 
collateral benefit not to be taken into account.®^ The Supreme Court 
of the United States has denied the government the right to recover 
from an entrepreneur for compensation paid to an injured soldier.*® 
In the case of railroad retirement annuities, the American courts 
have vacillated between refusing any mitigation, mitigating dam¬ 
ages in part in proportion of the contributions made by the em¬ 
ployees through deduction of wages, and mitigating in full.*® 

In the field of private insurance, it is reasonably well settled that 
life or accident insurance are regarded as entirely separate trans¬ 
actions, creating separate interests, and not to be brought into miti¬ 
gation of tort damages. On the other hand, fire and property 
insurance generally have subrogation clauses and thus exclude 
double recovery by the claimant.®® 

The ‘ moral wrongdoing ’ aspect has to be judged in the light of the 
foregoing discussion: the elimination of the moral element from the 
greater part of fault liability in tort. Both tlie alleged moral element 
in negligence liability and the argument that elimination or even 
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reduction of tort liability in accident cases would increase the acci¬ 
dent rate have been put forward time and again, often enough by 
those interested in the maintenance of a voluminous litigation in 
these fields, without either reflection on the nature of modern tort 
liability, or adequate statistical evidence. Neither the Saskatchewan 
experience nor American statistics appear to permit any conclusion 
that the degi ee of civil liability for the average negligence case has 
any relation one way or the other to carelessness and an increase in 
the accident rate. 

The problem is thus somewhat less in dimension than might ap¬ 
pear at first sight, but it remains of gre^at importance. It is the advent 
of the comprehensive British National Insurance legislation after 
the Second World War which compelled a more systematic and 
thorough consideration of this problem. 

Instead of mitigating certain specific evils, the British legislator 
now aimed at an overall insurance for the citizen. This has been im¬ 
plemented by a series of Acts, of which the most important are the 
National Insurance Act, 1946; the National Insurance (Industrial 
Injuries) Act, 1946; and the National Health Service Act, 1946. The 
relation between social insurance and tort liability was outlined in 
the Beveridge Report and discussed at length by a special depart¬ 
mental committee,whose final report was published in July 1946, 
and was partly implemented by the Law Reform (Personal Injuries) 
Act, 1948. 

The Act®2 adopted a compromise which some may regard as a 
model of Solomonic justice and others as a model of expediency. It 
contains the following clause: 

In an action for damages for personal injuries (including any such 
action arising out of a contract), there shall in assessing those damages be 
taken into account, against any loss of earnings or profits which has 
accrued or probably will accrue to the injured person from the injuries, 
one half of the value of any rights which have accrued or probably will 
accrue to him therefrom in respect of industrial injury benefit, industrial 
disablement benefit, or sickness benefit for the five years beginning with 
the time when the cause of action accrued. . . . This subsection shall not 
be taken as requiring both the gross amount of the damages before taking 
into account the said rights and the net amount after taking them into 
account to be found separately.®® 

It also stipulated that, despite the comprehensive National Health 
Service which had since come into operation, it would still be legiti¬ 
mate to claim private medical expenses, though it is for the court to 
determine whether they are reasonable. 
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This compromise aroused remarkably little discussion either in 
the Commons or in the Lords, It was admitted that logically there 
was no more to be said in favour of allowing half the benefits to be 
set ofl' than for any other proportion. As Lord Porter put it during 
the debate in the House of Loi'ds, thecompromisewaseffected ‘ rather 
by the rule of the thumb, which after all is the way in which juries 
arrive at their results’.®^ In a sense, the clause is a compromise be¬ 
tween Left views and Right views. It saves for the time being the 
law of tort and makes common-law actions still worth while. On 
the other hand it concedes to the insured, among whom employees 
are the most powerful group, that the new national insurance is an 
additional bcnefitfor which the insured pays, partly in the form of an 
insurance contribution, and partly as a citizen of a nation which 
has decided through its Parliament that the wealthier sections 
should by taxation help to mitigate the inequalities of the social 
system. That for the time being leaves both sides reasonably satis¬ 
fied. 

The general underlying problem cannot be solved purely by 
arithmetic, but only by a sociological valuation. The trade-union 
suggestion that benefits should be deducted in proportion to the con¬ 
tribution of the insured is not convincing, for the benefit received 
under national insurance is a standardized one and not dependent 
upon the rate of contribution. Having regard to the history of the 
Act and to its general scheme, there can be no doubt that it is 
dominated first by the objective of a general public insurance against 
the worst vicissitudes of life, and second by a desire to finance this 
insurance by a levelling procedure, that is to say, by throwing a 
relatively greater burden on the wealthier part of the population. In 
a system of graded taxation tliis follows from the fact that one-sixth 
of the contributions comes from the State, that is, from the taxpayer, 
but it also follows from the fact that the benefit is uniform, whereas 
contributions differ; for example, as between employed, non-em- 
ployed, and self-employed persons. The logical conclusion from this 
argument would be that insurance benefits should not be taken into 
account at all, and this was in fact the argument of a minority not 
only of the committee but in Parliament. The concession to the other 
view that benefits should be taken into account is due to a balancing 
argument of expedience, not of logic. By allowing a partial offsetting 
of benefits against damages, tlie insured is reminded that part of the 
social insurance benefits is provided for him by a benevolent State, 
and the danger of the odd case in which a relatively light injury 
would be compensated out of proportion to the damages suffered is 
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reduced. The Act steers a middle line between two conflicting 
philosophies. 

So far, we have been concerned with the ‘double compensation* 
aspect of social insurance. The Report also discusses the ‘moral 
wrongdoing * aspect of the problem. Having recommended that civil 
liability in tort should continue to lead a legal existence independent 
of statutory social security, the committee was worried by the 
problem of how to difl'erentiate the criteria of liability in tort from 
those of social-security obligations. The report made short shrift of 
the proposal that the common-law liability of the employer for a 
failure to take reasonable care for the safety of his workmen should 
be limited to cases of serioas and wilful misconduct or gross negli¬ 
gence of himself or of persons exercising superintending functions on 
his behalf.®® The committee devoted far more attention to the prob¬ 
lem of absolute statutory duties. Both the Mines and Quarries Act, 
1954,®® and the Factories Act, 1937, impose upon employers statu¬ 
tory duties to observe safety provisions laid down in the Acts. Both 
Acts also provide penalties for offences, but qualify them by the re¬ 
quirement of due diligence to enforce the execution of this Act and of 
any relevant order or regulation made thereunder. In regard to 
civil liability, only the Mines and Quarries Act contains a provision 
that ‘the owner of a mine shall not be liable to an action for dam¬ 
ages as for breach of statutory duty . . . if it is shown that it was im¬ 
practicable to avoid or prevent the contravention*. The Factories 
Act, inexplicably, contains no similar provision, thus making the 
employer’s civil liability more extensive than his criminal liability. 
The malice of a servant acting outside the scope of his employment, 
or the interference of a stranger, is no defence. 

Apart from the inconsistency between different statutes, the com¬ 
mittee obviously felt that the extension of social-security benefits 
should go parallel with the reaffirmation of the fault principle in 
tort. It therefore recommended that 

wherever any Act or Regulation imposes a duty on the defendant 
designed for the protection of workmen, and there is a failure to comply 
with that duty, the defendant shall be excused from lial^ility in civil 
proceedings by the injured workman founded on that breach of statutory 
dtity if he proves that it was not reasonably practicable for him or for his 
servants or agents, other than (i) the injured person, or (ii) another 
servant or agent who committed the breach while acting outside the 
scope of his employment, to avoid or prevent the breach.®’ 


The Government at first accepted this recommendation but drop- 
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ped it from the Bill in the second reading.^^ Government spokesmen 
did not attempt to provide juristic justification for this change of 
mind. It seems that the Government had been infiuenced by tradc- 
nnion representatives objecting to any whittling down of industrial 
safety provisions. 


SOME COMPARATIVE APPROACHES 

While there is not, as yet, any official study paralleling the Alterna¬ 
tive Remedies Committee’s Report for English law, some important 
studies have, in the last two years, been published on the relation¬ 
ship of toi't liability and social insurance. A brief survey of these 
Studies “■ made for legal systems as different in technical background 
and social policy as American law, Scandinavian law, and Soviet 
law -- will serve to underline the common factors in the problem. 

A few years ago, Professor lihrcnzweig published a remarkable 
little study entitled paradoxically Negligence without Fault In this 
study, he surveyed the various aspects of‘enterprise liability’ and 
came to the conclusion that the bulk of so-called negligence liability 
in this field had become further and further removed from fault in 
its original moral sense. However, the lack of a clear distinction 
between the admonitory and compensatory elements of negligence 
liability had obscured the problem, and also the effect which insur¬ 
ance protection of the public against the hazards of modern enter¬ 
prise was bound to have on this field of tort liability. More recently, 
this learned author has followed up this analysis with a positive 
proposal for the reorganization of automobile insurance.®® This 
adopts many features of the Saskatchewan automobile accident 
insurance legislation - in turn based largely on the Columbia plan 
of 1932 - except for the American aversion to State management of 
insurance. Professor Ehrenzwcig’s ‘full aid’ plan suggests a statu¬ 
tory minimum ‘full aid’ accident insurance for operators of auto¬ 
mobiles as the condition of relief from common-law liability for 
ordinary (in contrast to criminal) negligence. Any person injured 
by a car not so insured would be entitled to recover the same amount 
from an uncompensated injury fund administered by the automobile 
insurers licensed in the State. This fund would be fed from ‘ tort 
fines’ collected from injurors or accident victims whose criminal 
negligence had contributed to the accident. 

This scheme goes beyond the Saskatchewan legislation in ex¬ 
cluding tort action, for the benefit of those who carry full aid and 
accident insurance, excepting cases of‘criminal’ negligence. But 
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to the state-operated Saskatchewan scheme it prefers a scif-govem- 
ing scheme administered by the automobile insurers. 

Professor Fleming James has recently investigated the broader 
problem of social insurance and tort liability in American law.*^ 
The learned author suggests that there are four alternative solutions 
to the problem of relation between social insurance and tort lia¬ 
bility: (i) the abolition of one of the remedies, (2) compulsion for 
the claimant to elect one and forgo the other, (3) allowing the 
claimant to have accumulative benefits of two or several remedies, 
(4) allowing the claimant to pursue all the available remedies but 
limiting his total recovery to the maximum amount he could re¬ 
cover from a single source. 

In surveying the merits of these different solutions, Professor 
James first discounts the total abolition of the tort remedy, tempt¬ 
ing though it may seem to those worried by the congestion of the 
courts in the larger cities and attracted by the simplification of ad¬ 
ministration. And there is, of course, precedent for such a solution 
in the Canadian workmen’s compensation legislation, and in the 
corresponding legislation of some of the American states. However, 
Professor James is reluctant to recommend the abolition of tort 
largely for ideological reasons. He does not wish to ‘rip any more 
of the threads of individualism out of the social and economic fabric 
than we must in order to take adequate care of the basic human 
needs of all our people^. Next, the election of remedies is a familiar 
pattern in workmen’s compensation law but it has been widely 
found by those who have studied the problem to be a wasteful and 
socially undesirable solution, especially because of the delays and 
uncertainties involved, and the danger that a lump sum recovery 
in damages may throw out the purpose of the social legislation. It 
is for these reasons that recent British legislation has abolished the 
election. Next the learned author turns to the more complex prob¬ 
lem of cumulative remedies. Professor James has doubts about the 
prevalent judicial practice to allow double recovery in accident in¬ 
surance cases, though he believes the harm of such practice to be 
small because the beneficiaries of accident policies usually are willing 
to settle their tort claims for less than they otherwise would.®^ But 
contrary to a widespread opinion, he believes that accident insur¬ 
ance provides a weak analogy for social insurance. Social-insurance 
schemes are not intended to provide windfalls. At least the phil¬ 
osophy of the American legislation, unlike recent British legisla¬ 
tion, does not seek to redistribute the wealth beyond the point that 
indemnity or compensation calls for. Similarly, he suggests that 
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private group schemes, such as Blue Cross insurance, should also 
be treated as providing indemnity or compensation rather than a 
windfall. 

On the other hand, Professor James is sceptical of the argument 
that the tortfeasor should not be let off free. In this respect he sup¬ 
ports the analysis made earlier in the text of the change in the 
character of tort liability, and the various studies made on the rela¬ 
tion of fault liability to accident rates which do not suggest tort lia¬ 
bility for negligence as relevant one way or another. 

Finally, Professor Janies discusses the problem of subrogation. 
This is widely suggested as a way to harmonize the two objectives 
of preventing double compensation and immunity for the tort¬ 
feasor, because it compensates the victim but substitutes the insurer 
for him against the tortfeasor. However, despite the obvious merits 
of this solution which is widely applied in both social and private 
insurance schemes, Professor James points out the administrative 
inconveniences of the subrogation machinei*y, as well as the diffi¬ 
culties of finding a proper basis of redistribution of accident losses. 
Some social-insurance programmes are based on the principle that 
society should meet certain economic losses to individuals and dis¬ 
tribute them widely by taxation; others distribute the loss among 
the beneficiaries.. In the latter case subrogation makes sense, in the 
former less so. Where, for example, disability benefits are paid from 
a fund recruited by general taxation, there would seem to be little 
to be gained by making the motoring public group pay’ back to the 
government (i.e. the taxpayers) the amount of the social-insurance 
benefits which the latter has paid the claimants. Generally, Pro¬ 
fessor James concludes with some doubts as to the merits of subro¬ 
gation. 

The problem to what extent insurance should take over the 
functions of tort law has been the subject of many studies in the 
Scandinavian countries. A distinguished authority in this field has 
recently given an analysis of Scandinavian developments and 
problems.®® 

The Danish Act on Contracts of Insurance of 1930 provides that 
the liability of a tortfeasor is not affected by the existence of life, 
health, and accident insurance of the usual types, whereas it may 
be restricted in the case of fire insurance or other types of property 
insurance. But the important contribution to the general jurispru¬ 
dence of the matter made by the Danish law is the authorization 
which it gives to the courts to exempt the tortfeasor from liability 
or to reduce the damages (1) if the liability is based on the 



138 Social Change and Legal Jnslitutions 


defendant’s negligence and the negligence was not gross or wanton, 
and (2) where the defendant was liable by virtue of the general 
rule of respondeat superior. Professor Ussing cites a number of cases 
to illustrate how the courts have used this discretion, broadly 
distinguishing between objectionable and less objectionable types 
of negligent conduct. This Danish law is not yet ]:»arallcled in the 
other Nordic countries. 

In the held of social insurance, Sweden in particular has gone to 
such lengths in providing overall insurance benefits in case of illness, 
disablement, and accidents that a Swedish axithority, Professor Ivar 
Strahl, has suggested that tort liability for harm to persons should in 
most cases be abolished.®^ Professor Ussing’s own conclusion is that 
only for some situations ought tort liability to be maintained in order 
to restrain tortious conduct but that, apart from this rather narrow 
field, it would be preferable to have compensation made by means 
of insurance. Such insurance against third-party risk should be com¬ 
pulsory for those who conduct ultra-hazardous activities and prob¬ 
ably also for operators of motor vehicles and keepers of animals. 

Finally, a legal system as different in social concept as the Soviet 
law has met with ver>' similar problems of adjustment between 
social insurance and tort liability. 

Article 404 of the Soviet Civil Code provides for strict liability as 
follows: ‘persons and enterprises, whose activities present special 
danger to the persons around them, such as railroads, street cars, 
factories and mills, vendors of inflammable materials, keepers of wild 
animals, persons engaged in the erection of buildings and other 
structures, etc., are liablefor injury caused by the source of increased 
danger, unless they prove that the damage was caused as the re¬ 
sult of force majeure, or as the result of a wilful act or gross negligence 
on the part of the injured party.’ Article 413 of the same Code bears 
directly on the relation of social insurance and tort liability: ‘A 
person or enterprise paying insurance premiums to protect an injured 
person under social insurance shall not be required to repair injury 
caused by the happening of the event against which the insurance 
has been purchased. . , . But if the injury is caused by the criminal 
act or failure to act of the management of the enterprise, the social- 
insurance agency which satisfies the injured person shall have the 
right to demand from the management of the enterprise an amount 
equal to the insurance benefits paid to the injured person (subroga¬ 
tion) ... In such case, the injured person who has not received full 
reparation of his injury under social insurance has an additional 
claim against the entrepreneur.’ 
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In his book on Law and Social Change tn the U.S,S,R. (1953), Pro¬ 
fessor Hazard has discussed the implications of these provisions. 
Soviet law and practice have kept social-insurance benefits below 
full compensation. The right to bring suits in the courts against 
insured employers to recover the difl'erence between insurance bene¬ 
fits and wages enables the courts to go beyond the report of the social- 
insurance medical commission but it may also enable them to 
correct any undue liberality on the part of the social-insurance 
administrators. More important is probably the second reason, 
namely, the desire to sujDervise, by the provision of actions for 
criminal negligence, employers in a non-capitalist society. Lia¬ 
bility for damages in the State-administered Soviet industries gives 
tile management a black mark in the administrative I'ecord. Thus 
‘ tort law serves . . . as an instrument of policy in encouraging State 
economic administrators to give careful attention to the safety rules’. 
Soviet authors appear to be in several minds on the merits of 
utilization of tort law in fields covered by social insurance. Thus an 
author writing in 1950 suggests - very much like the American 
jurists discussed earlier ~ that vigilance and the observance of safety 
regulations is insured by precautions of public administration and 
law rather than by the maintenance of tort actions. I'here are other 
possibilities of penalizing carelessness, such as differentiated pre¬ 
mium rates - as they are indeed applied in the practice of insurance 
companies. But where the defendant conducts an ‘extra-hazardous 
activity’, as defined in Article 404, fault does not have to be proved. 
Apart from that, however, Soviet law, like Scandinavian law, does 
operate with the concept of gross or criminal negligence as a means 
of limiting tort liability to the cases in which conduct is socially 
particularly reprehensible. 

SOME CONCLUSIONS 

It is clear that no existing legal system, whether socialistically or 
capitalistically inclined, has so far shown any desire to abolish tort 
liability altogether. On the other hand, systems as divergent as those 
of Denmark and the U.S.S.R. have singled out criminal or gross 
negligence from that of negligence in general. It is submitted that 
the English Committee on alternative remedies was somewhat hasty 
in throwing out a similar suggestion as being incompatible with 
English law. The fact is that the concept of ‘ gross, criminal, or wan¬ 
ton ’ negligence does play a considerable part in the common-law 
system. The importance of the concept of gross negligence in 
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criminal law is well known. In R. v. Bateman ,this was defined as 
‘such disregard for the life and safety of others as to amount to a 
crime against the State and conduct deserving punishment’. In 
Andrews v,D.P. P.,*® Lord Atkin explained gross neg^ligence in man¬ 
slaughter in terms of recklessness. More recently the Irish Court of 
Criminal Appeal®^ distinguished negligence in manslaughter from 
tort negligence. In the former situation, ‘ a very high degree of 
negligence must be proved’. 

Perhaps more apposite to the problem of civil liability is the 
adoption of the test of gross negligence in certain Canadian statutes 
of which the British Columbia Motor Vehicle Act of 1948 is repre¬ 
sentative. Under this legislation a gratuitous passenger in an auto¬ 
mobile can recover damages from the driver who has caused an 
accident only where he can establish ‘gross negligence’. ‘No action 
shall lie against either the owner or the driv^er of a motor vehicle... 
unless there has been gross negligence on the part of the driver of 
the vehicle, and unless such gross negligence contributed to the 
injury, loss, or damage in respect of which the action is biought.’®® 

It is not suggested that the delimitation of ‘gross’ or ‘criminar 
or ‘wanton' negligence from other forms of negligence is concep¬ 
tually satisfactory or practically simple. It may well be argued ~ 
and it has been argued - that there can only be either negligence or 
no negligence. This argument, however, does not dispose of the 
practical policy question. It is obvious that among the thousands of 
cases which come under the general heading of negligence, there is a 
limited number which call for prosecution because of the relatively 
greater gravity of conduct. The same test can well be applied to 
tort actions. It is a matter of individual appreciation in the light of 
all the circumstances, and in this respect the distinction of gross 
negligence from other forms of negligence docs not at all differ from 
such other judicial yardsticks as ‘fair and reasonable’ or the appor¬ 
tionment of guilt in comparative negligence. 

The importance of this recent trend towards what Professor 
Ussing, in the above-quoted article, has aptly described as the effect 
of insurance on tort, namely, that it will bring about ‘a certain 
broadening of tort liability’, but at the same time ‘a shrinking of 
the field of liability for tort ’, is that, after the dilution of the concept 
of fault in tort and the far-reaching inroad of insurance on tort 
liability, the admonitory function of tort is being reaffirmed in the 
more restricted sphere where it really has such a function. And this 
is a common rationale of the developments that have already taken 
place, among others in Scandinavia and in the Soviet Union, and as 
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they are advocated by the American students of the subjects dis¬ 
cussed earlier. The result would be that, for a very limited sphere, 
the law of tort would come closer again to criminal law in sanction¬ 
ing immoral conduct, while for the vast number of accidents due 
to modern social conditions tort might cither frankly become a 
matter of strict liability or be superseded by insurance. 

It is difficult to attempt any general conclusions in a field so full 
of complexity and still so fluid. The following generalizations may, 
however, be attempted with some degree of confidence: 

1. In those fields of tort which arc socially most significant - traffic 
accidents, industrial accidents, responsibilities of employers, manu¬ 
facturers, and other controllers of properties and enterprises — the 
fault principle has either been superseded by strict liability or lost 
its moral significance and become barely distinguishable from so- 
called strict liability. 

The movement in this direction - which in the first part of the 
century in many difl’erent countries has received a powerful im¬ 
petus from judicial legislation tending to extend the security for the 
under-dog by imposing liability on those thought best able to bear 
it - has probably been arrested, largely as a reaction to the spread 
of both social and private insurance. 

2. Minimum compensation for the vicissitudes of modern life is a 
widely accepted principle, across borders and different legal systems. 
The need can be fulfilled either by (a) a comprehensive social in¬ 
surance (United Kingdom, U.S.S.R., Sweden), (b) partial schemes 
of social insurance (Workmen’s Compensation Statutes or the 
Saskatchewan automobile accident insurance legislation), or (c) 
compulsory private insurance schemes, in particular, compulsory 
third-party liability. 

As forecast by Holmes in his Common Law^ published in 1881, it 
is conceivable that the State may at some time take over completely 
the field of compensation for injury and replace tort altogether. But 
no country, however advanced in its social-insurance schemes, has 
as yet gone this far, partly as a matter of compromise with the 
existing legal system and partly as a matter of deliberate social 
policy. 

3. The basic problem is the adjustment between the dilemma of 
double compensation and the dilemma of immunity for the tort¬ 
feasor. This dilemma is reduced by two factors: (a) many apparent 
cases of double compensation are really cases of collateral benefits 
where it is inequitable to offset insurance benefits against tort com¬ 
pensation; (b) partial or total relief for the tortfeasor is not as 
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objectionable as it appears at first because (i) the tortfeasor may pay 
his share of compensation in some other capacity (as a motorist, a 
worker, an employer, or generally, as a taxpayer), and (ii) because 
the moral significance of fault liability, as pointed out above, has 
become restricted to very few situations. 

4. The true admonitory function of tort liability could be restored 

— and this is a clearly apparent t rend in many different legal systems 

— by restricting, in fields covered by social or private insurance, tort 
liability to cases of ‘gross’ or ‘crirninaT negligence. The conse¬ 
quence of such restriction would be a drastic reduction of negligence 
cases \\'ith all the resulting economy, and an approximation of 
fault liability in tort to fault liability in crime — the relationship 
that once existed but has been diluted by contemporary develop¬ 
ments. 



6 


Criminal Law 


For most lawyers in modern industrialized society, a preoccupation 
with the theory and practice of criminal law has receded into the 
background. The great majority of practising lawyers prefer the 
fields of corporation law, of drafting or civil litigation in matters 
of contract, tort, or property, of taxation, trade regulations, labour 
law, and the like. Not only do these fields generally bring far 
greater financial rewards; there is also a deplorable, but undeniable, 
tendency to regard criminal-law practice as carrying less social and 
professional prestige (except, perhaps, where private millionaires or 
corporation executives are indicted for fraudulent transactions and 
other white-collar crimes). In the popular image of the law, on the 
other hand, the criminal law continues to occupy an outstanding 
place, and that not only because of the headline significance of the 
sensational criminal trial, of emotional excitement caused by cases 
of murder, rape, or treason. The layman’s image of the law is not 
only a survival from more primitive times, when criminal law and 
retribution occupied the central place. 

The state of the criminal law continues to be - as it should - a 
decisive reflection of the social consciousness of a society. What kind 
of conduct an organized community considers, at a given time, 
sufficiently condemnable to impose official sanctions, impairing the 
life, liberty, or property of the offender, is a barometer of the moral 
and social thinking of a community. Hence, the criminal law is 
particularly sensitive to changes in social structure and social 
thinking. 

While the definition of a crime has aroused the usual spate of 
controversies connected with any attempt to define a legal concept,^ 
we may content ourselves, as a point of departure for the ensuing 
discussion, with the formulation of an eminent American authority 
on criminal law which is hardly open to challenge: 

The purpose of the penal law is to express a formal social condemna¬ 
tion of forbidden conduct, buttressed by sanctions calculated to prevent 

Implicit in this formulation are three questions, to which different 
societies give very different answers: 
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First, what kind of conduct is ‘forbidden’? 

Second, what kind of‘formal social condemnation’ is considered 
appropriate to prevent such conduct? 

Third, what kind of sanctions are considered as best calculated 
to prevent officially outlawed conduct ? 

Social change affects criminal law in many ways: through de¬ 
velopments in science, especially in biology and medicine: through 
changes in the predominant moral and social philosophy; through 
changes in the structure of society, especially in its transition from 
a rural, self-contained, and relatively sparsely populated, to a highly 
urbanized and industrialized, pattern. In the following discussion, 
w^e shall select, as particularly significant, four areas in which such 
changes have challenged, or are challenging, established concepts of 
criminal law. 

The first tw'o concern reappraisals of the responsibility of the 
individual for acts generally considered criminal by the law. The 
last two concern the scope and function of the criminal law itself, 
under the impact of the changing structure of modern society, 

MODERN PSYCHIATRY AND THE 
RESPONSIBILITY OF THE INDIVIDUAL 

In the approach to a generally condemned act, such as murder, rape, 
or arson, the legal system may go from the one extreme of penalizing 
the act as such, without regard to subjective factors in the indivi¬ 
dual offender, to the other extreme of complete individualization, 
i.e. taking each individual as a composite of moral and intellec¬ 
tual faculties, genetic factors, social environment. Ultimately, this 
is a question of values, of the balancing between the interest in the 
safety and vigour of the community, and the consideration of the 
individual as a person. In no field has the conflict of tliese values 
been more dramatically, and often tragically, tested than in the 
treatment of insanity or mental deficiency. Persons thus afflicted are 
unquestionably a burden to society. And just as the Spartans killed 
by exposure w eakling children so as not to impair the martial vigour 
of their Stale, so in recent times ‘ the suggestion has sometimes been 
made that the insane murderer should be punished equally with the 
sane, or that, although he ought not to be executed as a punishment, 
he should be painlessly exterminated as a measure of social hy¬ 
giene’.® Such doctrines commended themselves to National Socialist 
Germany, which practised the extermination, confinement, or 
sterilization of whole groups of people, considered as inferior, ob- 
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jectionable, or useless, on a large scale. Overwhelmingly, the 
tradition of civilized nations, and of the criminal law, has been to 
take account of basic weaknesses of the individual as a defence 
against criminal prosecution, or at least in mitigation of punish¬ 
ment. But while some modern legal systems have gone a long way 
towards substituting alternative social sanctions for punishment, 
in the case of insane or mentally deficient persons as well as of juve¬ 
niles, first offenders, and other special categories, none has held it 
possible to abolish the criminal law as a major and vital instrument 
of protection of society. Hence, the question remains at what point 
the borderline should be drawn, by what criteria criminal respon¬ 
sibility should be measured. 

For more than a centuiy, the basic test in the common-law 
jurisdictions has been supplied by the ‘ M’Naghten Rules’, laid 
down by the House of Lords in the case of Daniel M’Naghten.* The 
essence of the directions given by the judges in that case to juries 
and for cases where the defence of insanity is raised is contained in 
the following passage: 

Tlie jury ought to be told in all cases that every man is presumed to 
be sane, and to possess a sufficient degree of reason to be responsible for 
liis crimes, until the contrary lie proved to their satisfaction; and that, to 
establish a defence on the gound of insaniiy, it must be clearly proved 
that, at the time of tlie committing of the act, the party accused was 
labouring under such a defect of reason, from disetise of the mind, as not 
to know the nature and quality of the act he was doing, or, if he did 
know it that he did not know he was doing what was wrong. 

This lest - adopted throughout the British Commonwealth and 
almost universally in the United States® - rests on the criterion of 
knowledge. It assumes that a person who intellectually apprehends 
the distinction between the right and wrong of a given conduct 
must be held criminally responsible. As such, it was soon attacked, 
above all by members of the medical profession, but also by some 
eminent lawyers,® on the ground that ‘insanity does not only, or 
primarily, affect the cognitive or intellectual faculties, but affects 
the whole personality of the patient, including both the will and 
the emotions’.’ As long ago as 1870, it was abandoned in the State 
of New^ Hampshire,® in favour of the test whether the accused ‘had 
the capacity to entertain a criminal intent - wdiether, in point of 
fact, he did entertain such intent’. In the light of modern psychiatric 
developments, criminological science, and changing conceptions 
of guilt, the criticism has assumed overwhelming proportions 
in recent years, both in England and the United States.® The 
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gravamen of these criticisms can be summed up in the following 
formulation of an eminent American criminologist:^® 

These tests proceed upon the following questionable assumptions of an 
outworn era in psychiatry: (i) that lack of knowledge of the ‘nature or 
quality* of an act (assuming the meaning of such terms to be clear), or 
incapacity to know right from wrong, is the sole or even the most import¬ 
ant symptom of mental disorder; (2) that such knowledge is the sole 
instigator and guide of conduct, or at least the most important element 
therein, and consequently should be the sole criterion of responsibility 
when insanity is involved; and (3) that the capacity of knowing right 
from wrong can be completely intact and functioning perfectly even 
though a defendant is otherwise demonstrably of disordered mincL 

In other words, a person must be seen in its entirety, and the 
faculty of reason, which is only one element in that personality, is 
not the sole determinant of his conduct. 

There is far less agreement on the alternative. It is almost univer¬ 
sally conceded that some persons, w'ho are perfectly capable of 
intellectually distinguishing between right and wrong, are yet 
driven to commit a criminal act by forces outside their control. 
This makes it improper to hold them criminally accountabi(.^ in a 
legal system that bases criminal liability on personal responsibility. 
A widely accepted alternative, at least as a supplement to the 
M’Naghten Rules, has been the test of‘irresistible impulse*. But a 
recent thorough investigation of the problem by a British Royal 
Commission, which, by a large majority, favoured the abolition 
or modification of the M’Naghten Rules, has described the concept 
of the ‘ irresistible inpulse ’ as ‘ largely discredited ’ and as ‘ inherently 
inadequate and unsatisfactory’.^® 

The real objection to the term ‘irresistible impulse’ is that it is too 
narrow, and carries an unfortunate and misleading implication that, 
where a crime is committed as a result of emotional disorder due to 
insanity, it must have been suddenly and impulsively committed after a 
sharp internal conflict. In many cases, such as those of melancholia, this 
is not true at all. The sufferer from this disease experiences a change of 
mood which alters the whole of his existence. He may believe, for in¬ 
stance, that a future of such degradation and misery awaits both him and 
his family that death for all is a less dreadful alternative. Even the thought 
that the acts he contemplates are murder and suicide pales into insigni¬ 
ficance in contrast with what he otherwise expects. The criminal act, in 
such circumstances, may be the reverse of impulsive. It may be coolly 
and carefully prepared; yet it is still the act of a madman. 

Instead, a powerful trend in modern psychiatric and legal opin- 
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ion favours the adoption of a broader test, which correlates criminal 
liability with the capacity of the individual to control his conduct in 
conformity with the requirements of the law. Thus, a widely dis¬ 
cussed decision of the United States Court of Appeals for the District 
of Columbia has formulated the rule ^ that an accused is not crim¬ 
inally responsible if his unlawful act was the product of mental 
disease or mental defect’. The majority report of the British Royal 
Commission suggests that: 

tlie jury must be satisfied that at the time of committing the act, the 
accused, as a result of disease of the mind or mental deficiency, (a) did 
not know the nature and quality of the act or (b) did not know that it was 
wrong or (c) was incapable of preventing himself from committing it,^'* 

A smaller majority preferred to abolish the M’Naghten Rules 
altogether ‘ and leave the jury to determine whether at the time of 
the act the accused was suffering from disease of the mind or mental 
deficiency to such a degree that he ought not to be held responsible*. 

The tentative Draft No. 4 of the Model Penal Code, prepared by 
the American Law Institute, suggests the following formulation: 

(1) A person is not responsible for criminal conduct if at the time of 
such conduct as a result of mental disease or defect he lacks substantial 
capacity either to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of law. 

(2) The terms ‘mental disease or defect* do not include an abnor¬ 
mality manifested only by repeated criminal or otherwise anti-social 
conduct. 

It should be noted that all these formulations not only supplement 
the purely intellectual appreciation of right and wrong of the 
M’Naghtcn Rules by a test of control over conduct as a guide for 
criminal responsibility, but that they also accept the findings of 
modern psychiatry in regard to mental ‘disease’ or ‘deficiency*, 
in addition to insanity. Mental deficiency generally connotes an 
‘intellectual defect, or defect of understanding, existing from birth 
or from an early age’.^® Mental abnormality is a more comprehen¬ 
sive concept, but it is mainly concerned with two categories of 
abnormal persons who are neither insane nor mentally deficient: 
epileptics and psychopaths. It is the latter category which forms 
probably the main preoccupation of modem psychiatrists, but is also 
the most difficult to define. It comprises a vast variety of persons 
who, for emotional reasons, stand, permanently or temporarily, to 
a greater or lesser extent apart from the ‘normal* member of 
society. 
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The almost infinite variety of psychopathic disturbances,^’ and 
the still continuing and widening scope ofpsychiatric study of mental 
disturbances adds to the complexity of the problem. The M’Nagh- 
ten Rules not only greatly oversimplify the problem of criminal 
responsibility by the ‘right and wrong’ test, but they also leave 
nothing between black and white, no intermediate stage between 
responsibility and irresponsibility.^® The doctrine of diminished 
responsibility was universally rejected in the law of England and in 
the common-law jurisdictions of the Commonwealth, until England 
accepted it for homicide in a recent statutory reform. In the United 
States the position is somewhat obscure.On the other hand, the 
law of Scotland, in regard to murder, and a number of Continental 
legal systems, have long accepted tlie doctrine of diminished respon¬ 
sibility as enabling the courts to mitigate the penalty. Perhaps, the 
most representative formulation is that of the Penal Code of 
Switzerland^^: 

1. The administrative authority of tlie Canton will put into eflect the 
judge’s decision ordering detention, treatment, or removal io hospital 
of offenders not responsible or only partially responsible for their actions. 

2. The competent authority will order rhe termination of detention, 
treatment, or confinement to hospital as soon as the reason for it no longer 
exists. 

The judge will decide if and to what extent the sentence passed on an 
offender only partially responsible for his actions is then to be carried out. 

Clearly, tlie development in modern psychiatry which, between 
the fully normal and the fully abnormal person, recognizes an in¬ 
finite variety of shades of disturbances lessening, to a varying de¬ 
gree, the emotional powers and capacities of self-control rather than 
intellectual discernment, calls for a corresponding elasticity in the 
legal approach to the problem of responsibility. But this very de¬ 
velopment makes it obviously very difficult to devise precise legal 
formulas, by either statutory or judicial legislation. Any attempt to 
elaborate a series of new additional criteria, superimposed on the 
M’Naghten test, in correspondence with the many types and grades 
of mental disturbance, would lead to casuistry and a multitude of 
interpretations by different judges and juries. Hence, the above- 
quoted reform proposals of the British Royal Commission, of the 
American Draft Model Penal Code, and others, suggest broad for¬ 
mulae correlating responsibility to control. It would seem not only 
logical but indispensable to extend this approach to the concept of 
•diminished responsibility’ as it has, by general consent, operated 
to general satisfaction in Scotland and in many Continental coun- 
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tries (where it is extended from murder to any criminal offence). 
In the evidence presented to the Royal Commission, preparatory 
to its Report, the British Medical Association suggested a reform 
to the effect that: 

when a jury find that an accused person, at the time of committing the 
acr, was labouring, as a result of disease of the mind, under a defect of 
reason or a disorder of emotion to such an extent as not to be fully 
accountable for his actions, they shall return a verdict of ‘guilty with 
diminished responsibility’.-- 

The introduction of such a concept ~ which, in the sphere of 
private law, might be compared to differentiations between ‘gross* 
and ‘ ordinary ^ negligence - would, of course, add to the individual¬ 
ization of each case, in the light of the medical evidence presented, 
and the estimate given in the judge’s direction and the jury’s verdict. 
It is clear that any solution compatible with modern thinking will 
place a wide measure of discretion, and a great burden of respon¬ 
sibility, on the court. But it has hardly been different under the 
M’Naghlen Rules, for the decision whether a person is capable of 
distinguishing between right and wrong is no less arduous and 
difficult a task for a court than the proposed more general tests of 
control and responsibility. It is, however, as we have seen, entirely 
out of tunc w'ith modern scientific and social thought. The modern 
formulations give greater scope and proper weight to expert evi¬ 
dence on matters which call for scientific scrutiny. 

Because of the inherent difficulty of finding any test that will not 
leave a great measure of individual discretion in the hands of the 
court, a good many critics have suggested the abandonment of the 
M’Naghten Rules altogether, without the substitution of an alter¬ 
native legal formula, so that the jury would be left to determine 
in any individual case whether the accused ought to be held respon¬ 
sible or not. This is a realistic recognition of tlie fad that, under the 
guise of a directing formula, judges and juries have, in fact, given 
widely varying interpretations to the rule.^* 

These tests do not, of course, pretend to give anything but a broad 
guide for an individual decision of a court or, as the case may be, 
of an administrative authority. As the Report of the British Royal 
Commission observed wisely,®® 

that a criterion of criminal responsibility is not necessarily to be rejected 
because it is imperfect and cannot be guaranteed to cover every case 
which it ought to cover. All legal definitions necessarily involve an 
element of abstraction and approximation, which may make their 
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application difficult in marginal cases and may reasonably exclude cases 
which ought to be,included; this is inevitable, since it is precisely the 
function of the law to draw clear lines for general guidance where there 
is no clear line in nature, and to deal with the difficulties and anomalies 
inherent in borderline cases by preserving a reasonable flexibility of 
interpretation. 

Modern legal theory has long recognized that general legal for¬ 
mulae could not or should not try to dispense with the individual¬ 
izing application of justice to the case at hand. It is nevertheless of 
vital importance that the general directive should be in broad har¬ 
mony with contemporary rather than outdated jjhilosophy, mor¬ 
ality, and social thought. 

Yet, a translation of modern medical insight into law’, the accept¬ 
ance of the comxflexity of tlic human being, the understanding 
of the many forces and emotions that struggle in the breast of a 
human being and produce an almost infinite scale of variations, 
from ‘normality’ to ‘abnormality’, in turn raises serious problems. 
* Tout comprendre, c*est tout pardonnerJ Somewhere, society must draw 
the borderline and hold a person guilty of a crime, even though 
psychiatrists may regard the offender as a very disturbed human 
being, and philosophers may deny the ‘free wall ’ to choose between 
right and wrong. Many of those w’ho would be held not responsible 
for their actions under the amended M’Naghten Rule arc unques¬ 
tionably individuals highly dangerous to society, usually w ith a long 
record of dangerous actions. The alternative is inevitably between 
punishment and compulsory confinement to an institution for the 
care of mentally-disturbed people. Where execution is ruled out, 
either because capital punishment has been abolished or is not ap¬ 
plied, or because the defendant has been found ‘guilty but insane’, 
the choice is between the overcrowding of two sets of institutions, 
both of them inadequate, quantitatively and qualitatively, in the 
great majority of modern States. Above all, it is still the overwhelm¬ 
ing opinion of modern criminologists and sociologists that punish¬ 
ment for the criminal is an essential outlet in modern, as in earlier, 
societies.®® These needs of society might be threatened beyond 
danger point if the concept of‘mental defect’ or ‘mental disease* 
were stretched too far - if it were, for example, extended to the case 
of Mr Dallas O’Williams,®® who, between 1932 and 1958, had been 
arrested more than a hundred times, convicted of eleven major 
crimes, ranging from assault to homicide. He had been judged 
criminally insane, but when committed to a mental institution, the 
psychiatrists were unable to find any evidence of mental disease or 
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defect, other than propensity for crimes of violence. But if propen¬ 
sity for crime comes to be recognized as a nuaital disease as such, 
without any additional element indicating incapacity of the 
minimum degree of reasoning or control sufficient to prevent the 
commission of a crime, the way is open not only for a far-reaching 
frustration of the process of criminal justice, hut for the obliteration 
of the bord(?rIincs of criminal law altogether. 

The pro})osed reforms of the M’Naghten Rules do not abandon 
the basic c riteria of a legal order, they simply attempt to draw the 
line diffeiently. There is nothing sacrosanct in the particular test 
evolvc'd o\Tr a century ago, and it is greath' preferable that law 
and social facts ~ of which medical Iviiowlcdge is a part - should 
not be too far apart. At this point, the question of the treatment of 
tlie iiK'ntally disturbed person, from the insane to the emotionally 
disturbed incurable person, leads to the wider problems of punish¬ 
ment and its alternatives, in the light of modc*rn social science. 

SOCIAL ENVIRONMENT AND THE 
MODIFICATION OF PENAL SANCTIONS 

The limited area of the ireatment to be meted out by society to the 
mentally-disturbed off ender highlights a problem that is increasingly 
extending to the entire field of criminal law. The more enlightened 
attitude towards the mentally deranged has been the result both of 
a more humanitarian philosophy and of a deeper understanding of 
human personality in the light of modern psychiatric knowledge. A 
comparable dual challenge is gradually transforming the whole 
theory and practice of punishment and, with it, the theory of crim¬ 
inal law. 

The characteristic of criminal law is the imposition of official 
sanctions calculated to interfere with the life, liberty, or property of 
the offender, for certain objectionable conduct classified as crim¬ 
inal, by statute or common law. On the purposes of such sanctions, 
there are a multitude of theories which shade into each other. The 
main traditional theories revolve, however, around three major 
philosophies®®: 

There is, first, the idea of atonement or expiation. Suffering 
punishment, the criminal expiates the sin he has committed. 

This grim, clear cut, and simple doctrine of sin and atonement is 
close to, though not identical with, the philosophy of retribution. 
The latter emphasizes the position of the social group against which 
the criminal offends rather than that of the criminal himself. By 
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imposing punishment, society exacts retribution or, in the dialectic 
language of Hegelian philosophy, it ‘negates* the crime. The 
philosophy of retribution is often, though not correctly, identified 
with that of revenge. Through the infliction of punishment, society, 
in the latter conception, avenges itself for the wrong done to it. 
Often retribution and revenge are two sides of the same coin, but 
they need not necessarily go together. For a philosophy of retribu¬ 
tion can be applied to punishment on a purely objective scale, with¬ 
out the subjective coloration of revenge. 

Elements of all these philosophies certainly survive, both objec¬ 
tively in the scale and measurement of penalties inflicted for diff¬ 
erent categories of crime, and subjectively in the emotion aroused 
in the vast majority of people by certain criminal actions. Depend¬ 
ing on the heinousness of the crime, and on the emotions aroused 
in us - which may or may not be in accordance with the objective 
gravity of the criminal action ~ we wish to see the criminal suffer and 
we wish to avenge ourselves, individually or collectively, for the 
wrong done to one, some, or all of us. 

However, the science of criminal law has long departed from these 
somewhat primitive and abstract theories of punishment to one 
which emphasizes the social objective: the philosophy of deterrence. 
Punishment must be designed so as to deter as far as possible from 
the commission of similar offences. This again, divides itself into 
two aspects.Appropriate punishment should deter the individual 
offender from a repetition of this, or similar kinds of, offence. It 
should also serve as a warning to other members of society. In both 
respects, deterrence should serve to protect society from crime. 

Generally, the philosophy of deterrence still prevails in modern 
criminology. We continue to be concerned with preventing, by 
appropriate punitive sanctions, both the individual ofl’ender and 
other members of society from the repetition of crime, or the imita¬ 
tion on the part of others by similar actions. But the contemporary 
approach to the best way of achieving this general objective has 
undergone a profound transformation. We are no longer certain 
that the harshest punishment is necessarily the best way of preven¬ 
ting repetition of the offence. Where we have to concede that the 
harshest possible punishment - execution - will certainly prevent 
the particular criminal from committing this, or any other, offence 
again, we are no longer sure that this ‘ Spezialprdvention ’ will also have 
the effect oV Gemralprdvention,^ i.e. that it will reduce the proportion 
of capital offences in the body politic. In the continuing con¬ 
troversy about capital punishment, one of the most powerful argu- 
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ments of those who advocate the abolition of the death penalty is 
that ‘ there is no clear evidence . . . that the abolition of capital 
punishment has led to an increase in the homicide rate, or that its 
reintroduction has led to a fair.®^ 

When, as must be generally accepted in the light of recent thor¬ 
ough investigations, the statistical evidence does not support, for 
example, capital punishment on the ground of deterrence, the prob¬ 
lem comes back to one of basic theory. Here, the older i^hilosophies 
of retribution ~ in its various shades-*® - are increasingly inadequate 
although they continue to be supported by some eminent theolo¬ 
gians, jurists, and others.®* Modern civilized society has, in general, 
receded more and more from this philosophy of‘an eye for an eye, 
a tooth for a tooth’. The reason is for some, but only a minority, a 
revulsion against the arrogalion by society of the right to take the 
life of a human being, a view which could be held consistently only 
by radical pacifists, and hardly by the great majority who justify 
killing en masse in cavse of war by order of the State. A more practical 
reason is the danger of an irretrievable error of justice. Both these 
arguments apply, of course, only to cajjital punishment, and not to 
the theory of punishment in general. What is of far greater impor¬ 
tance to the theory of punishment as applicable to all major offen¬ 
ces is the progress of social science in a manner parallel to that of 
modern psychology and psychiatry. We are far from having an exact 
estimate of the facts which modern urbanization and industrializa¬ 
tion, with all the social disruption they entail, have on the rate of 
crime. We do, however, know beyond reasonable doubt that such 
factors as congregation of large families and, especially, juveniles 
in overcrowded slums have a considerable effect on delinquency, as 
has the diversion of vast numbers of married women in modem 
industrialized societies from domestic care to paid employment, or 
the disruption of family ties in estranged families. Individual and 
social psychology touch each other, when it comes to an appreciation 
of the effect of social environment or emotional upsets, in family, 
school, or elsewhere, on the mental balance and health of an in¬ 
dividual. The more we understand of the complex web of con¬ 
ditions that go into the make-up of a person, the less can we accept 
the simple equations of sin and expiation, offence and retribution, 
and the like. But we are also faced again, as in the more specialized 
case of the mentally-disturbed individual, with the problem of the 
proper balance. 

Generally speaking, the increasing understanding of the social 
and psychological causes of crime has led to a growing emphasis on 
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reformation rather than deterrence in the older sense, as the best way 
to protect both the individual criminal from himself, and society 
from the incidence of crime. In practical terms, this has meant the 
increasing use of corrective and educational measures, either in addi¬ 
tion to, or in substitution for, iDunishnicnt proper. The consideration 
of such alternatives has gradually spread from specialized cate¬ 
gories of offenders to criminal offenders in general. 

In the case of persons adjudged insane “ whether before trial, at 
the beginning of the trial (insane on arraignment), as the result of 
evidence during the trial (special verdict), or after sentence - it is 
obvious that alternative detention or care must be provided for, in 
the interest both of the individual and of society. This must be 
extended, as the categories of these persons widens from the ‘insane’ 
in the older sense to others adjudged ‘mentally disturbed’ or 
‘mentally deficient’. 

A revolution of far greater proportion has, during the last 
generation, taken place in the treatment of juvenile offenders. 
Almost universally today, in civilized countries, the juvenile offen¬ 
der (usually a person between the ages of eight and eighteen), who 
not so long ago used to be subjected to the harshest penalties and 
thrown together with hardened criminals - is now subjected to a 
special procedure. The predominant pattern is that of the juvenile 
court - as introduced, during the last thirty years or so in England, 
Germany, the great majority of the American states, and many 
other countries ~ a court which differs radically, in procedure and 
the type of sanctions to be imposed upon the offender, from the 
ordinary criminal court. Probation and approved schools have 
become the substitute for imprisonment. A number of modern legal 
systems have gone further and removed the sanction power alto¬ 
gether from the courts, putting it instead into the hands of the child- 
welfare authorities.^® In California the powers of the youth 
authority have been extended further. This authority now has 
power to deal with children below the age of juvenile criminality, 
and to mete out treatment in accordance with the diagnosis of their 
position. 

From the juvenile offender, the substitution of corrective 
measures for punishment proper has spread to the adult offender. 
The principal emphasis is on probation for first offenders, as a 
conditional alternative to punishment. 

But emphasis on the need for corrective measures is not confined 
to the first offender. At the other end of the scale, the recidivist, 
the habitual offender, is becoming increasingly the object of atten- 
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tion of modern penology. In the case of a first offender, it is felt that 
corrective measures of an educational and a reformative character 
will serve to deter him from further offences.*® This follows in the 
footsteps of the pioneer work of Sheldon and Eleanor Glueck on 
juvenile delinquency, which has included a social prediction scale 
for proneness to delinquency.*^ 

It is not our purpose - nor is it within the competence of this 
writer - to analyse and compare in detail the multitude of educa¬ 
tional, corrective, and preventive measures that, in a growing 
number of countries are now applied not only to mentally-disturbed 
persons, juveniles, first offenders, but to all criminals. What emer¬ 
ges as a highly significant and critical fact is the increasing inter¬ 
mingling of the criminal and the administrative process in the 
modern science and practice of the criminal law. That the criminal 
offender is no longer seen as an isolated and guilty individual who, 
at a given moment, is brought before a court, duly sentenced by 
whatever term appears appropriate to the court within the often 
fantastically wide range of maximum and minimum penalties and 
then disappears forever from the sight of the judicial authorities, 
represents an evolution in the legal thinking on crime from which 
there can be no retreat. In a properly administered and enlightened 
modern legal system, the process, in which welfare, administrative, 
and criminal process elements arc mixed, starts when the welfare of a 
child that lacks proper family care and attention, or otherwise 
show^s symptoms that might, in the future, turn him into a criminal, 
is taken over by the appropriate public authority.*® It continues 
when - either despite such measures or in their absence ~ a juvenile 
offender comes before a special juvenile court, which increasingly 
operates as an educational and corrective authority with judicial 
attributes. From there, administrative and welfare authorities take 
over again, in the shape of the probation officer, child-welfare 
board, youth authority, and of the various official institutions to 
which the juvenile offender is remanded in lieu of punishment. To 
these must be added a variety of medical, social, and educational 
experts who enter the process at some stage. Obviously, the old 
borderlines arc becoming less distinct, and it is often uncertain at 
what stage the criminal process stops and the administrative process 
begins. 

This vital and needed change raises, however, in its turn, some 
grave problems. In the first place, there must be a degree of co¬ 
ordination between thejudicial authorities proper, i.e. thejudge aiid 
jury, or thejudge alone, and the various welfare and administrative 
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authorities, which is still often lacking. This appears to be par¬ 
ticularly true of the length of present sentences - in the post-war 
period it has significantly increased on an average both in Great 
Britain and the United States^® - which often bears no relation either 
to the social usefulness of the sentence imposed, or to the administra¬ 
tive facilities available cither in prisons or in other institutions. It is 
probably still true - as it was certainly not so long ago - that a 
majority of the judges have never \dsited a prison or one of the other 
institutions now figuring in the punitive process. 

Secondly, the distribution of functions between judicial authori¬ 
ties and various administrative and welfare officers emphasizes the 
need for adequate training and social and professional status of the 
latter, especially of the probation service, a relatively recent but 
vitally important institution. The change from a purely repressive 
to an educative function also emphasizes the need for properly 
trained prison officers, whose arduous lot must be balance^d by 
adequate recognition in the social and financial scale. This, too, is 
far from being the case.^® 

Lastly, and perhaps, most important, the blurring of the border¬ 
lines between the criminal and the administrative procedure holds 
not only benefits, but also dangers for the effect on the individual. 
The administrative process is in its essence discretionary, whereas 
criminal procedure has, at least in the democratic scheme of values, 
been surrounded with safeguards against arbitrariness. 

As corrective and educational procedures have become inter¬ 
mingled with criminal or quasi-criminal processes, so the fear has 
grown that benevolent but autocratic authority may be able to 
deprive persons falling under its jurisdiction of liberty, for indefinite 
periods, without the judicial safeguards attending criminal trial. 
Criticism has been particularly vociferous in states which, like 
California, have gone far in the substitution of corrective for crimi¬ 
nal procedures in regard to juvenile offenders. The title of a recent 
article,^ ^ is: ‘We need not deny justice to our children,’ while a 
California judge has written that the juvenile court is ‘fast develop¬ 
ing into a complete system of Fascism, as dangerous to our institu¬ 
tions as Communism’.*2 complaints are based on the 

vagueness or elasticity in the procedure of a juvenile court in 
regard to such essential safeguards as the powers of the police to 
arrest, the precise formulation of the offence, the right to trial 
by jtuy, the right to refuse testimony, the acceptance of hearsay 
evidence, or the right to counsel.^® 

Similar fears have been voiced in regard to the judicial power — 
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introduced in a number of countries^^ - to sentence habitual crimi¬ 
nals to ‘preventive detention’, a procedure varying somewhat from 
country to country, but definitely including corrective diagnosis, 
treatment, and training (such as vocation training in a skilled trade), 
in preparation for a return to normal life.^*^ 

The resolution of this dilemma can hardly be found in sweeping 
and absolute formulas. Unless we wish to retreat from the entire, 
laboriously developed process of preventive, educational, and 
corrective methods, cither in addition to or in substitution for 
purely criminal trial and sentence, we cannot seek to wipe out the 
necessary measure of administrative discretion that must rest in 
responsible authorities supervising the treatment of the juvenile, 
the habitual offender, the prisoner sentenced to an indeterminate 
sentence, and the like. Yet, in all too many cases, the ‘preventive 
detention’ or the institution to which a juvenile offender is sent, 
resembles in fact, though not in name, the prison to which it is 
meant to be an alternative. Certainly, it implies comj^ulsory depri¬ 
vation of liberty. Such interferences range, however, from the 
supervisory powers of an officially appointed guardian to the com¬ 
pulsory retention, for an indefinite period, of an offender in a 
strictly supervised and harsh institution. In regard to the juvenile 
offender, the recent opinion of a District of Columbia Court has 
attempted to draw the borderline in the following terms 

Unless the institution is one whose primary concern is the individual’s 
moral and physical well-being, unless its facilities are intended for and 
adapted to guidance, care, education, and training rather than punish¬ 
ment, unless its supervision is that of a guardian, not that of a prison 
guard or jailor, it seems clear a commitment to such institution is by 
reason of conviction of crime and cannot withstand an assault for viola¬ 
tion of fundamental Constitutional safeguards.^’ 

In practical application of this test, the court held that the 
Attorney-General could not place a boy in the District of Columbia 
jail for continued detention, nor could he designate the Federal 
Correctional Institution at Ashland, Ky, as the place of confine¬ 
ment, because this institution is designed to rehabilitate youths 
regularly convicted in the criminal courts. Instead, the Attorney- 
General was ordered to designate ‘ the National Training School for 
Boys or a similar institution not designed as a place of confinement 
for those convicted of crime and where petitioner may not have 
contact or communication with those convicted of crime’.** In ^ 
another recent case, a sex offender had been sentenced to an ind;0- 
terminate term of imprisonment, in anticipation by the court of 
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proper psychiatric treatment, but had, in fact, received hardly any 
treatment in a state prison. A court which later became concerned 
with the case recommended transfer to an institution where the 
defendant would receive proper psychiatric treatment.^ 

On the even more difficult problem of sorting out the detention 
aspects from the penal treatment of the habitual ofl’ender the autho¬ 
rities appear to be divided. Some consider that, at least until com¬ 
pletely dilfercnt institutions are developed, preventive detention 
caimot be effectively distinguished from prison treatment,®^ but 
others believe that a genuine differentiation has already been 
achieved in the Scandinavian countries, and that preventive 
detention need not be, in effect, a punishment, provided it is 
administered in the proper spirit.^^ 

The solution must be sought in further progress in the genuine 
distinction between penal and educational or corrective institutions, 
in substance rather than in name. The problem of the proper border¬ 
line between administrative discretion and individual right is not, 
after all, confined to this issue, but perv ades the whole body of law.®® 
The imposition of a new form of criminal procedure on the 
deliberately elastic welfare procedures of youth authorities, social 
welfare boards, and the like would largely defeat the object for 
which they were created. On the other hand, there is great merit in 
the attempt made by the above-mentioned judgement of the 
District of Columbia Court to draw a genuine distinction between 
corrective and penal institutions. In the wider sense, this problem 
borders on the more general one of the new relationship between 
authority and individual created by the enlarged functions of the 
modern Welfare State. It is, in many ways, easier for the ‘negative’ 
State (which confines itself e.ssentially to the minimum functions of 
defence, police, and machinery of justice) to be just to the indi¬ 
vidual - at the expense of active concern for his social and economic 
welfare. Such active concern means of necessity interference. On 
balance, such interference is beneficial; otherwise it would not have 
been adopted by one State after another during the present century. 
Nobody seriously wishes to go back to the prison system of the time 
of Dickens. Instead, we should direct our attention to the working 
out of the safeguard against the abuse of welfare activities rather 
than against their substance. This applies to the field of criminology 
no less than that of administrative discretion in general. 

Three major developments which, singly and in combination, 
deeply affect modern criminal law, will be considered. They are: 
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First, the necessity to protect the public economic interests and 
resources against depredations by individuals (physical and cor¬ 
porate), ^ 

Second, the growth of the corporation, largely in substitution 
for the individual, as a subject of rights and duties in modern society. 
Third, the steadily increasing w(*lfarc functions of the modem 
State, which entail a protection of social standards by a combination 
of administrative and penal sanctions. 

ECONOMIC GRIMES AGAINST THE 
COMMUNITY 

In a laissezfaire economy, the waste of property is, like its accumula¬ 
tion, a matter of private concern. The rape of the earth, through 
ruthless deforestation, overgrazing, waste of water, dust-bowl farm¬ 
ing, is a matter for the individual owner, who is presumed to suffer 
the appropriate penalty through the diminution of his crops and 
financial returns. The same applies to the neglect or non-use of 
machinery, such as power plants, tractors, or of mineral resources, 
even if such abuse should lead to scarcity and the impoverishment 
of the community. Such a philosophy is no longer held, except by a 
diminishing band of passionate believers in the absolute sacrosanc- 
tity of property, immune from any official interference or regulation. 
A major cause of the change in the public philosophy has been the 
incidence of total war in the twentieth centuiy. Scarcity of food has 
made the careful use of land a vital necessity, in blockaded coun¬ 
tries, such as Germany in the First World War, or densely popu¬ 
lated, entirely industrialized countries, dependent largely on sea 
supplies, like England in both World Wars. This has meant at least 
a temporary change in legal values.^® Similarly, waste or un¬ 
authorized use of precious resources becomes, in such situations, a 
criminal and social offence. 

Outside the emergencies of war conditions, the growing recog¬ 
nition of the social function and use of property has led to more 
permanent changes in legal values.®* The recognition of these 
changed evaluations of the relation of property and individual has 
gone furthest in socialized legal systems. Following the constitu¬ 
tionally enshrined concept of ‘public. Socialist property as the 
sacred and inviolable foundation of the Socialist system in 

the Soviet Constitution®® the destruction, the theft, and the misuse 
of State-owned property - which embraces the bulk of the industrial^ 
commercial, and agricultural assets of the nation - is attended with 
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criminal sanctions. After various preliminary statutes^ a decree of 
1947 provided specially heavy penalties for theft of State-owned and 
cooperatively-owned property.^® To a large degree, penal sanctions 
in a socialized system must serve as a substitute for the regulatory 
effect of financial incentives, the ‘ profit motive But the philosophy 
of penalizing waste and misuse of public property has deeper roots. 
Where the national philosophy is the development of the national 
economy to the general benefit by the planned use of resources, 
the intentional or careless waste of national assets acquires basic 
importance. 

The growing consciousness of the need to preserve vital assets 
for the community, and to protect it from the rapaciousness or 
neglect of the individual, goes far beyond socialized systems of the 
Soviet pattern. Wc have seen that, in some western parts of the 
United States, scarcity of water has produced restrictive legislation 
not only on the use of water, but even on the ownership of land.®’ If, 
as many demographers and ecologists believe, the growth of the 
world’s population will increasingly outstrip available resources, 
the conservation of agricultural, mineral, and other natural assets 
will become an increasingly vital social and legal value, fortified by 
harsh criminal sanctions. 

Meanwhile, the protection of vital resources and commodities 
has, in non-Socialist societies, mainly developed through regulatory 
measures, attended with penal sanctions. Here, the most notable 
development has probably been in German law, the outcome of 
scarcity situations produced by two world wars, with intervening 
infiations, raw material, and currency shortages. Out of the multi¬ 
tude of statutes and decrees, controlling and regulating the supply 
of scarce commodities, and especially transactions in foreign ex¬ 
change, has developed a whole body of WirlschaftsstrafrechL After 
the la.st World War, the West German Republic consolidated the 
concepts and offences gradually developed in a comprehensive 
Wirtschqftsstrqfgesetz*^^ The law distinguishes between a graver type 
of economic offence called Strqftat and a lesser type, called Ordnun- 
gswidrigkeiu In the former category is, above all, an action designed 
to ‘ retain, put aside, destroy, or deliberately or negligently allow to 
perish, objects of vital need, where the actor knows or must, in the 
circumstances, be deemed to suppose that he thereby endangers 
the satisfaction of these needs.’®® Other important offences in this 
category concern violations of rationing and price controls. The 
Ordnungswidrigkeit covers essentially violations of officially imposed 
supervisory duties in the conduct of an enterprise. There is also a 
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category of Z^lderhandlmgen which may be either a Strqftat or an 
Ordmmgswidrigkeit It is the former where the action ‘violates the 
interest of the State in the conservation and integrity of the 
economic order as a whole or in individual branches \ 

These concepts have been adopted in the recent West German 
Anti-trust Law ( Wettbewerbsgesetz) of 1957, which regards an offence 
against the provisions directed to the elimination of various restric¬ 
tive practices, monopolies, and the like as an OrdnungswidrigkeiL 

The most interesting aspect of this new classification of economic 
offences is its differentiation between what we might call the old- 
style type of criminal offence and the new type of administrative 
offence. The yardstick is both the gravity of the interest that has 
been injured, and the tnens rea of the offender. There are new types 
of interest deserving of protection by the State and unknown to the 
older criminal law, but not all of these can be measured in terms of 
older concepts of criminal law. 

Long before the development of these new concepts of economic 
crime in the Soviet Union, Germany, and some other countries, 
following the economic dislocation of the present century, Canada 
(in its Criminal Code of 1889) and the United States (in its anti-trust 
legislation of 1890) had attempted to utilize the criminal law for 
another type of economic offence, which marks an equally signifi¬ 
cant, though differently based, departure from the traditional scope 
and purposes of the criminal law. By making it a misdemeanour to 
contract or engage in any combination or conspiracy in restraint of 
trade or commerce among the several States or with foreign nations, 
or to monopolize such trade or commerce, the Sherman Act of 1890 
clearly recognized that it was the function of criminal law not only 
to protect private property against unlawful interference, but also to 
protect the basic economic order of the nation, and the conditions 
of its existence, against unlawful interference by private subjects 
of the law. This was, indeed, a revolutionary departure from estab¬ 
lished concepts. It was, of course, based on an economic philosophy 
radically different from that later embodied in the Soviet Constitu¬ 
tion, or even that of the German Wirtschaftsstrafgesetz* The interest 
to be protected was the maintenance of a competitive economy 
based on private enterprise. The State did not mean to become 
owner or entrepreneur, but it felt compelled to use its legislative, 
administrative, and judicial machinery for the protection of the 
economic well-being of the community as a whole ~ as conceived by 
a liberal economic philosophy - and to defend it against powerful 
industrial and commercial interests. This is no less a revolution in 

T~l.c.s.~f 
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legal thinking than the establishment of economic crimes in the 
Soviet law, despite the radical difference in the economic philoso¬ 
phies underlying American and Soviet law. Moreover, United 
States anti-trust legislation, later supplemented by the establish¬ 
ment of the Federal Trade Commission, with powers largely parallel 
to those of the Department of Justice, envisages not only criminal 
action, but also a civil suit by the Department of Justice, either as an 
alternative or an addition to criminal action. Moreover, private 
litigants may bring the so-called triple-damage action, a procedure 
that has recently gained in popularity. The Federal Trade Com¬ 
mission, one of the major regulatory agencies that are essential to 
the American conception of government, has powers to issue ‘ cease 
and desist* orders for the enforcement of fair trade (including 
anti-trust offences), which may be sanctioned by a penalty. This, 
however, is a ‘civil’ penalty, what the Germans would call an 
Ordnungsstrafe, a means to enforce the authority of government, not a 
criminal sanction proper. 

To this variety of proceedings must be added the possibility to 
terminate a pending suit by a ‘consent decree’ - a very frequently 
used procedure - and the many informal, behind-the-scenes 
negotiations by which, for example, the Department of Justice may 
give immunity to a contemplated action which might possibly 
violate the anti-trust laws. 

The real effectiveness of legal sanctions depends, of course, above 
all, on the degree and methods of their practical implementation. 
In Canada, criminal sanctions comparable to those of the Sherman 
Act remained practically a dead letter until the reinvigoration of 
anti-trust enforcement after the Second World War.®*^ 

In the United States, on the other hand, the anti-trust law has 
become a basic reality of public and business life, a factor of major 
influence on the decisions and actions of the business community. 

On the whole, it must be concluded that, in so far as the anti¬ 
trust law has been effective in the restraint or elimination of mono¬ 
polistic conditions, it has been due predominantly to administrative 
and civil measures, or just to the general sense of awareness caused 
by the existence of the legislation and the possibility of its inter¬ 
ference with business operations. It is significant that the various 
recent anti-trust laws of other countries - with the exception, in 
a limited sense, of the German Wettbewerbsgesetz - have entirely 
discarded the criminal sanction and relied on measures of publicity 
and administrative regulation rather than the deterrence of 
criminal offence.®^ 
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THE CORPORATION AND CRIMINAL 
LIABILITY 

Elsewhere in this book the impact of corporate power on the social 
and legal pattern of contemporary industrial society is discussed.®^ 
The fact that, today, the corporation is the predominant unit, and 
therefore a potential defendant, in actions of economic and com¬ 
mercial impact has a profound effect on this branch of the criminal 
law. A corporate body is, by the law, ccpiated to a physical indivi¬ 
dual, but it is not an individual.®^ The characterization of the 
corporate body as a living organism is a symbolic gesture, even 
where it is not simply a disguise for the legitimation of omnipotence 
of the Slate over the individual. Excej^t for the purely administra¬ 
tive or welfare offence - with which wc shall deal below - the 
criminal law appeals to the individual. It can direct itself to the 
corporate body only by a further process of imputation. Accord¬ 
ingly, the problem of the criminal responsibility of corporations 
divides itself into several aspects®'*: 

First, a clear distinction should be made between vicarious lia¬ 
bility of the master for acts of the servant, and imputation of the 
actions of a person in the employment, or acting on behalf, of the 
corpoi ation which arc properly imputable to the latter. Imputed 
liability is not vicarious, but original, liability. The principle of 
vicarious responsibility has been developed in the la\v of tort, 
because it has seemed socially and economically necessary to hold 
the master ~ and that is in many cases a corporation - liable vis-d-vis 
third parties for acts committed within his sphere of operations. The 
master is held able to recover against his servant. The law of tort Is, 
however, concerned with the economic adjustment of burdens and 
risks, and the principle of vicaiious liability is applicable to the 
criminal law only in so far as the cx'iminal law is approximated to the 
objectives of the law of tort, i.e. where the law is essentially con¬ 
cerned with the enforcement of certain objective standards of con¬ 
duct, through the imposition of fines, rather than with the individual 
guilt of a person. This points to the area of strict responsibility 
which is largely, though not entirely, coextensive with the area of 
so-called public-welfare offences, to be dealt with later. For this 
reason, there has been justified criticism of a fairly recent English 
decision®® where a company was convicted of making false tax 
returns with intent to deceive^ the managers of the company having 
embezzled the proceeds of sales of the company’s stock and then 
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made false returns in respect of purchase tax. Since the managers 
were acting in the course of their employment, vicarious liability 
in tort would have been entirely justified in tliis case, but hardly 
the criminal responsibility which the court imposed. 

Secondly, the nature of criminal sanctions imposes certain obvious 
limitations on the categories of crimes which may be imputed to a 
corporation. Corporations cannot be executed or imprisoned. This 
would seem to exclude certain intensely personal offences, such as 
murder, rape, and bigamy, and neither practice nor doctrine has 
hitherto extended the criminal responsibility of corporations to these 
offences.®® This leaves as a principal field of offences (other than 
public-welfare offences) crimes that arise out of economic dealings. 
Convictions for criminal offences that involve mens rea have, both in 
England and the United States, occurred mainly in the sphere of 
thefts, fraudulent dealings, and conspiracies (the latter relating for 
the most part to conspiracies to defraud or to acts in restraint of 
trade under the anti-trust laws).®’ Further limitations are indicated 
by the purpose of punishment. In the case of at least the larger 
corporations, statutory fines arc seldom of a magnitude which would 
act as an effective deterrent through the sufl'ering of serious financial 
injury. And the shareholders are usually too far removed, both 
financially and personally, to suffer effective personal detriment. A 
shareholder of General Motors does not feel personally aflected by 
even a heavy fine imposed upon the corporation. Nor is he finan¬ 
cially hit, since his participation is limited to his shareholding.®® 
The main effect and usefulness of a criminal conviction imposed 
upon a corporation cannot be seen either in any personal injury 
or, in most cases, in the financial detriment, but in the public 
opprobrium and stigma that attaches to a criminal conviction. 
Hence, it is particularly important to limit criminal convictions of 
corporations, for offences other than those which are essentially of 
an administrative character, to those offences that can properly and 
fairly expose the corporation to a moral opprobrium. 

Third, the rejection of vicarious, as distinct from imputed, lia¬ 
bility in the field of criminal law makes it necessary to define the 
type of relationship which makes it proper to impute the criminal 
action of an individual to the corporation. The basic criterion for 
this was laid down many years ago by Viscount Haldane l.c. in a 
classical passage®®: 

The fault or privity (of the company within the meaning of a statute) 
is the fault or privity of somebody who is not merely a servant or agent 
for whom the company is liable upon the footing respondeat superior^ but 
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somebody for whom the company is liable becaase his action is the very 
action of the company itself. 

What Lord Haldane has characterized in this way as the alter ego 
of the corporation is essentially described in the definition of the 
tentati\"e Draft No. 4 (1955) of the Model Penal Code suggested by 
the American Law Institute, by the term ‘high managerial agent*. 
This is defined as 

an officer of a corporation or an unincorporated association, or, in the 
case of a partncrsliip, a partner, or any other agent of a corporation or 
association having duties of such responsibility that his conduct may 
fairly be assumed to represent the policy of the corporation or association. 

However precise the definition, a measure of discretion will 
alwa>"s have to be left to the individual court in the decision whether 
a given high officer or group of officers or members of a corporation 
must, in any individual case, be deemed to have represented the 
corporation as such. 

Special questions arise where the offending body is a govern¬ 
ment or a government-controlled corporation. Gan a government 
be held capable of a criminal offence ? If it is, can it be punished by a 
fine, which, in a sense, the government pays to itself? 

These problems arose directly in an interesting Australian 
decision. 

Under the Australian Commonwealtli Re-establishment and 
Employment Act, 1945, employers are under a duty to reinstate 
persons who have completed a certain period of war service in their 
former employment. A further section provides that they shall not 
without reasonable cause terminate or vary such employment. 
Offenders are liable to a penalty of/[“loo, to be imposed by a court 
of summary jurisdiction. Other sections of the Act provide, for 
certain other offences, imprisonment not exceeding six months, 
alternatively or in addition to a penalty. The whole Act is specifically 
declared binding upon the Crown. 

The defendant, who was a manager of a Commonwealth munition 
factory, was prosecuted before a court of petty sessions in Victoria 
for unlawful termination of the plaintiff’s employment. Conviction 
was possible only under section 5 of the Commonwealth Crimes Act, 
which provides that ‘ any person who procures or by any act of com¬ 
mission is in any way directly or indirectly knowingly concerned in 
or party to any offence against any law of the Commonwealth, shall 
be deemed to have committed that offence, and shall be punishable 
accordingly*. 
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The conviction of the manager, a servant, was dependent upon 
his being an accessory to an offence committed by the Crown. 
Although the High Court decided by a bare majority to confirm the 
order of the magistrate dismissing the information, the majority of 
the judges did not reject the possibility of the Crown being convicted 
for a criminal offence. 

Only the Chief Justice (Latham c. j.) dismissed the idea that the 
Crown might commit a criminal offence as unacceptable in 
principle. His objections were, first, that the fundamental idea of 
the criminal law is a prosecution of offences against the King’s 
peace; secondly, that the Crown itself would have to be a prosecutor 
in the case of serious offences; thirdly, that the Commonwealth 
would have to pay a fine to itself; and fourthly, that where 
imprisonment was at least an alternative penalty, the CJrown could 
not be included as it could not be imprisoned. The other judges 
considered the criminal conviction of the Crown at least theoretically 
possible, though two of them formed a majority with the Chief 
Justice in rejecting the conviction in the particular case. 

At a time when government departments and many independent 
corporations, directly or indirectly controlled by the government, 
assume an increasing variety of functions and responsil:)ilities in the 
social and economic life of nations, the exemption of either govern¬ 
ment or government corporations from criminal liability generally 
is neither morally nor technically justified. As we have seen, the 
main purpose of a fine is not primarily to hurt the defendant 
financially. 

It is to attach a stigma - pronounced by independent law courts - 
on the breach of legal obligations which have been imposc^d in the 
interest of the community. If a modern giant industrial concern 
is fined for a statutory offence, this does not normally hurt an indivi¬ 
dual, But an accumulation of such convictions will deservedly 
impair the standing and reputation of such a concern. 

In the case of the British statutory public corporations formed 
in the process of nationalization of basic industries after the Second 
World War there is in fact no doubt that they are liable to be fined 
for statutory offences. 

Moreover, private corporations have been quite frequently con¬ 
victed of offences, for which imprisonment is provided, even though 
it cannot be inflicted on a corporation.'^^ 
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STRICT CRIMINAL RESPONSIBILITY 
AND PUBLIC-WELFARE OFFENCES 

A whole new area of criminal law has developed out of the steadily 
increasing responsibilities of the modern State for the maintenance 
of certain crucial standards demanded by the proper functioning of 
a modern industrialized and urbanized society. These standards are 
embodied in a great variety of statutory regulations. They concern 
safely appliances and sanitary standards in factories and mines, 
minimum standards in housing accommodation, purity and mini¬ 
mum (luality of foodstuffs, drugs, and medical preparations olTered 
to the public, compliance with statutory obligations, unemploy¬ 
ment insurance and other forms of social security, registration of 
professional and trade c]uaIifications, and a multitude of other 
matters which have become the accepted responsibility of a properly 
governed conternporai'y State. Almost invariably, the statutes pro¬ 
vide sanctions for the fulfilment of such obligations, mainly in the 
form of fines. These fines arc often imposed by administrative 
process in the first place, but subject to a trial, if contested by the 
defendant. Many years ago, a German legal scholar characterized 
this whole area of criminal law as ‘administrative penal law’."^ 
Much more recently, common lawyers have directed their attention 
to this type of criminal off ence, and characterized the whole group 
as ‘public-welfare offences’.'^® 

It is clear that, as a group, this type of offence, while going under 
the gcmeral label of criminal law, is of an essentially different charac¬ 
ter from the criminal offences based on individual wrongdoing. Like 
all law, the conditions under which criminal liability is imposed 
depend upon a balance of values in a given society. Even the 
innocent killing of a man harms the society, but the law generally 
considers that a severe penalty for murder or manslaughter should 
not be imposed, excei^t on proof of individual guilt. Public-\velfare 
offences arc, by contrast, essentially standardized. In the balance 
of values, it is generally considered more essential that violations 
of traffic rules or food laws should be strictly punished, in the 
interests of the public, rather than that the degree of individual guilt 
should be measured in each case. Moreover, a vast proportion of 
these offences arc nowadays imputable to corporations rather than 
individuals in such areas as social-insurance obligations, safety and 
health standards, and the like. It is socially entirely desirable that 
the corporation, under whose name the business is conducted. 



168 Social Change and Legal Institutions 


should be the carrier of responsibility rather than the individual, 
although the person immediately responsible may, of course, be 
subject to a concurrent liability. Given the enormous number of 
offences falling under these categories, such as violations of traffic 
regulations, there is also the sheer practical difficulty involved in 
the limitless number of trials, in which individual guilt would have 
to be measured. On a balance of social interests, the widespread - 
though by no means universal - tendency of modern statutes to 
impose strict liability for violation of public-welfare laws is therefore 
justifiable. There should also be support for the principle proposed 
by the draft Model Penal Code of the American Law Institute,^* 
that: ‘when absolute liability is imposed for the commission of an 
offence, a legislative purpose to impose liability on a corporation 
shall be assumed, unless the contrary plainly appears ’. 

Such a formulation leaves room for contrary interpretations 
where they must be reasonably inferred from the wording and spirit 
of a statute. Attacks against the spread of the strict liability principle 
for this type of offence have often been based on the ground that 
the imposition of a relatively small fine, e.g. for the operation of 
dangerous machinery or the sale of injurious drugs, is in ajiy case 
no adequate sanction.'^® Such criticism seems to misconceive the 
essentially different character of the sanction imposed in these cases. 
The purpose is to impose certain standards of conduct in the interest 
of the community at large, and the maintenance of these standards 
would be seriously impaired if the individual defence of mistake 
or blamelessness were generally admitted. This was brought out 
clearly in a very recent decision of the English Court of Criminal 
Appeal.’’ 

A company whose business comprised the financing of hire- 
purchase transactions had innocently offended on seven occasions 
against a statutory order which, to safeguard the currency, had 
fixed minimum cash payment of 50 per cent for purchases of motor¬ 
cars. The finance company had been deceived by the car dealer who 
had stated an inflated price and also falsely informed the finance 
company that the purchaser had already paid the required 50 per 
cent. Yet the finance company was convicted (though the nominal 
fine took account of its bona fides). 

The court pointed out that 

... if Parliament enacts that a certain thing shall not be done it is not 
necessarily an excuse to say: T carry on my business in such a way that 
1 may do this thing unwittingly and therefore should suffer no penalty if 
I transgress,* The answer in some cases is that the importance of not 
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doing what is prohibited is such that the method of business must be 
rearranged so as to give the necessary knowledge. . . . 

The last-quoted sentence points to the real rationale of the 
apparent strictness of this type of offence. 

The finance company was guiltless in the sense of the traditional 
criminal law. But it was not entirely blameless in the sense of 
managerial standards required by this type of public-welfare order. 
The fraud of the rnotor-car dealer was not beyond detection. 
This was not a case force majeure. The finance com])any could 
easily have obtained verified statements, receipts, or affidavits on 
the relevant aspects of the transaction. 

What is emerging in this type of public-welfare offence is a 
kind of ‘negligence without fault’"® as it has developed in the 
law of tort within the conceptual framework of fault liability. 
Its purpose is to compel business to apply stricter standards of 
inquiry and control to transactions which may endanger public 
security. This is a logical and sensible development, provided 
w’e recognize the importance of public interest in this type of 
contravention. 

There is, however, a strong case for a clearer delimitation of this 
type of offence from a traditional and graver type of crime. We are, 
in fact, here dealing with what is essentially a branch of adminis¬ 
trative rather than penal law, which should, consequently, be 
treated as part of the administrative rather than the penal process. 
Although the courts have sometimes wavered,^'* it is not correct in 
this writer’s opinion to argue that ‘the key to understanding the 
public-welfare offences, ... is that they are designed to catch the 
wilful and the negligent; they are not intended to penalize those 
who were faultlessThe public approach to offences of this kind 
is, indeed, overwhelmingly different. It makes a clear distinction 
between the moral impact of a conviction for fraud and conviction 
for a typical traffic or foodstuffs offence. This distinction is strongly 
supported by the most authoritative judicial pronouncement on 
this subject. In Morissette v, the Supreme Court reversed the 

conviction for theft of one Morissette ~ who had collected, flattened, 
and sold spent bomb casings, found on a bombing range, also used 
for deer hunting. The defendant maintained that he believed the 
casings to be abandoned, and that he did not intend to steal, but 
the Court of Appeals had confirmed the conviction on the ground 
that the relevant statute®^ provides that ‘whoever embezzles, steals, 
purloins, or knowingly converts’ property of the United States, 
is guilty without proof of intent. The opinion of the Supreme Court, 
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delivered by Jackson j., stressed the difference between public- 
welfare offences, such as conviction under the Narcotic Drugs Act, 
for which intent is not required,®'* and the ofl'ences ‘incorporated 
from the common law’, where, in the absence of express statutory 
language to the contrary, the requirement of intent as cvidonce of 
the will to do evil must be presumed. 

There is, on the other hand, great force in Hall’s argument that 
specialized courts, invcstigatoiy boards, and administrative tri¬ 
bunals should handle public-welfare offences rather than junior 
criminal courts.®‘‘ If this sej^aration from ordinary criminal pro¬ 
cedure were eff ected, the main criticism of such writers as Stally- 
brass, Sayre, Hall, or Edwards, that the public-welfare off'cuiee 
undermines the principle of mens rea, would lose its force. 

A notable attempt to distinguish the whole field of administrath’C 
penalties from that of criminal law is made in the Draft Model Pttnal 
Code, prepared for the American Law Institute.®^ 

It adds to the traditional categories of felony and misdemeanour 
~ not only a ‘petty misdemeanour’ for minor crimes, but a new 
offence called ‘violation’, whicli is defined as follows: 

An offence defined by this Code or by any other statute of this Slate 
constitutes a violation if it is so designated in this Code or if ikj other 
sentence than a fine, or fine and forfeiture, or other civil penalty is 
authorized upon conviction. A violation docs not constitute a crime and 
conviction of a violation shall not give rise to any disability or legal 
disadvantage based on conviction of a criminal offence (Art. 5). 

The reasons for this innovation arc stated in the following words 
of comment: 

There is, however, need for a public sanction calculated to secure 
enforcement in situations where it would be impolitic or unjiisi lo con¬ 
demn the conduct involved a.s criminal. In our view, the proper way to 
satisfy that need is to use a category of non-criminal offence, for wliich 
the sentence authorized upon conviction does not exceed a fine or fine 
and forfeiture or other civil penalty, such, for example, as the c^iucel- 
lation or suspension of a licence. This plan, it is believed, will serve the 
legitimate needs of enforcement, without diluting tlie concept of crime or 
authorizing the abusive use of sanctions of imprisonment. It sliould, 
moreover, prove of great assistance in dealing with the problem of strict 
liability, a phenomenon of such pervasive scope in modern regulatory 
legislation. Abrogation of such liability may be impolitic but authoriza¬ 
tion of a sentence of imprisonment when the defendant, by hypothesis, 
has acted without fault seems wholly indefensible. Reducing strict 
liability offences to the grade of violations may, therefore, be the right 
solution.®® 
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While the Model Penal Code does not go into procedural ques¬ 
tions, it would be the logical corollary to its proposal to separate 
jurisdiction for ‘civil’ from that for ‘criminal’ offences. 

Whatever the specific solution, we have to recognize that a whole 
new area of law has developed, as a concomitant to the social 
responsibilities of the modern Stale, an area to which the principles 
and procedures of traditional criminal law are only applicable to a 
very limited extent. That we have to accept an occasional injustice 
to the individual is part of the price we have to pay for living in a 
highly mechanized and closely settled kind of society, in which 
the health, safety, and well-being of each member of the community 
depends upon a vast number of other persons and institutions. 
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Family Law 


Of all the social groups within the State, the family is at once the 
most closely knit, the smallest, and the most enduring. It has always 
been recognized by philosophers, jurists, and political scientists that 
the closeness and intimacy of family ties make the relationship 
between State and family a problem of special importance. To those 
who regard unconditional devotion to the State as paramount, the 
family is an obstacle, to be weakened or even destroyed. There was 
no place for the family in the life of the rulers of Plato’s Republic. 
Plato’s prescription for the men and Avomen selected to govern the 
State - put in the mouth of Socrates - is that ‘ these women should 
be all of them wives in common of all these men and that no woman 
should live with any man privately, and that their children, too, 
should be common, and the parent should not know his own off¬ 
spring nor the child its parent’.' This is the complete negation of the 
concept of the family, based on the privacy of relations between 
husband and wife, and their children. 

Because the intimacy of the personal bonds within the family 
detracts from single-minded devotion to the Slate, the integrity of 
the family is an essential part of any code of ‘human rights’, or of 
the gi'oups which, like the various religious communities, wish 
to preserve personal and ethical values against the omnipotence 
of government. 2 Any philosophy w^hich secs in the State the highest 
fulfilment of man must de\'alue the family. 

BASIC CONCEPTS OF THE WESTERN 

FAMILY 

The analysis attempted here is that of the Western family, a 
union based on monogamous and - at least in principle - permanent 
marriage, with a consequently rigid distinction betw^een the status 
of legitimate and illegitimate children. While this concept of the 
family is subject to severe strains and changes within Western society 
itself, it seems to gain ground outside the Western world. This is 
part of the process by which many Eastern societies, for many cen¬ 
turies subject to static social and economic conditions, attempt to 
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assimilate their life to Western standards. An illustration is the 
recent Indian statu^ which has abolished polygamous marriages; 
even in Moslem Slates - at least outside the Arab world, as in 
Pakistan or Indonesia - there is a growing opposition to the exercise 
of the right to have up to four wives, granted to the husband by the 
law of the Koran, and to the form of divorce by a simple letter.® 

BASIC PRINCIPLES OF THE WESTERN 
FAMILY 

In general terms, the basic principles of the Western family concept 
can be summed up briefly: husband and wife, through a solemn and 
officially sanctioned pact^ - although the sanction outside Catholic 
stales is no longer necessarily religious - enter into a bond for life, 
which gives them mutual rights and obligations: material support, 
sexual fidelity, and c(‘rtain duties in regard to the children’s main¬ 
tenance and education. Sexual or other intimate relations outside 
marriage not only entail legal sanctions for the responsible party 
itself, but any children born of an illegitimate union suffer from the 
consequences in their legal status. 

Beneath such deceptively facile generalizations, the Western con¬ 
cept of family law contains fundamental tensions and conflicts, 
which recent social developments have brought to the surface and 
intensified. The major problems that have arisen can be summed 
up in three areas: (i) the husband-wife relationship; (2) the 
relationships of parents and children; (3) the relationship of the 
family to the State. 

Thc contemporary crisis of family law results from a variety 
of factors: changes in social philosophy, which emphasize the free¬ 
dom of the individual, as against the mainly religiously determined 
indissolubility of the marriage status; the profound transformation 
in the economic status of the family in modern urbanized society, 
and, in particular, in the position of married women; modern scien¬ 
tific and medical developments which make birth control and arti¬ 
ficial insemination possible; finally, the growing claims of the 
modern Welfare Slate, which makes new demands of, but also 
assumes far greater responsibilities towards, the family.® 

THE INDISSOLUBILITY OF THE 
MARRIAGE TIE 

The principle that still dominates the marriage laws of the Western 
world is that of the permanency of the marriage union. It is more 
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than a contractj it is a solemn union entered into for life. But behind 
this broad generalization a deep conflict of philosophies has 
developed which permeates the controversies about the reform of 
divorce law. 

The basis of the principle of indissolubility is essentially religious; 
it is the idea of tlie sacrament of marriage, which is God-made. 

The Church admits that the human will enters into marriage. 

For each individual marriage, inasmuch as it is a conjugal union of a 
particular man and woman, arises only from ihc free consent ofcfach of 
the spouses . . . This freedom however regards only the question whether 
the contracting parties really w'ish to enter upon matrimony or to marry 
this particular person; but the nature of matrimony is entirely indt‘pend- 
ent from the free ^vi^ of man . . 

From this premiss follows the remorseless conclusion that any 
dissolution of marriage, other than by death, is illegitimate, as 
contrary to tl ie la\v of God and nature.'^ 

The importance of this Catholic doctrine goes far beyond tlie 
ecclesiastical sphere. In a considerable number of states it is not 
only the spiritual, but also the secular law.® Implicit in this 
philosophy is the acceptance of individual unhappiness as part of a 
status that is ordained by God. ‘What therefore God has put 
together, let not man put asunder.’® The sliadow’ of St Augustine 
still hovers over this concept of marriage. For him all human 
institutions were essentially sinful, and redeemed only by the grace 
of God. If men and women have chosen wrongly, let them bear their 
cross, as a duty owed to God, 

The opposite approach, which recognizes marriage as dissoluble 
under certain circumstances, is compounded of diff erent elements. 
Perhaps the only common factor in the philosophies ^vhich oppose 
the Augustinian and modern Catholic concept of the indissoluble 
sacrament of marriage is the recognition of matrimony as a human 
institution, a bond created by the exercise of a Ircc act of will by a 
man and a woman who are responsible, but fallible, individuals, 
who may err and blunder. An individualistic philosophy, which 
certainly plays a large part in modern reform proposals, postulates 
the individual right to happiness. People should be able to live 
out their lives as joydully as is possible, under conditions which 
enable them to develop their personal capacities and potentialities. 
This means the right to correct errors, the right to cast off a burden 
that has become intolerable and may lead to the sapping of vital 
energies and the moral fibre of the affected parties.^® In its extreme 



Family Law 175 


version the purely individualistic approach to marriage leads to the 
consent theory, the interpretation of marriage as a contract based on 
revocable mutual agreement. 

There is, however, an entirely different justification for the 
rejection of the indissolubility of marriage, based on social rather 
than individual grounds. This philosophy considers the family as 
an intimate social unit, a community in miniature, which can be 
disrupted by an unhappy marriage to the detriment not only of the 
life and character of the spouses, but of the children. It recognizes 
that - as has been clearly demonstrated by the social experience of 
our times - disruption of the marriage may be a prime cause of 
juvenile dclincjuency and. that, short of criminal actions, it may 
warp the characters and lives of the children. This pliilosophy is not, 
of course, incompatible with that of individual self-fulfilment, but 
its accent is different. Its central concern is the relation of the 
marriage bond to the family and, through it, the community. 

The ^Breakdown ^Principle 

Consideration of the family as a social unit, in wiiieh the interests, 
happiness, and development of th(! cliildren and other members of 
the household as well as those of the parents have to be considered, 
tends to militate against the principle of dissolution of marriage by 
mutual consent of the spouses. On the one hand, availability of 
divorce through joint application, i.c. by consent of both parties, 
offers too great a temptation for hasty and ill-considered actions. 
A marriage may be dissolved as the result of a momentary quarrel, 
or a temporary difference of opinion, with irrevocable consequences 
for the whole family. On the other hand, the requirement of con¬ 
sent may permanently bar the dissolution of a marriage that is 
disrupted beyond redemption, and the maintenance of which only 
serves to undermine and poison the relations between the various 
members of the family, and, particularly, between parents and 
children. Often, one party, for reasons of convention, social status, 
or, sometimes, sheer malice, will continue to refuse his consent to the 
dissolution of a marriage that only survives in name. These social 
and human considerations demand an objective criterion other than 
the subjective agreement of the parties. 

A substantial number of modern codifications have, in various 
forms, adopted the principle of ‘ breakdown ’ as the decisive criter¬ 
ion, thus departing both from the principle of fault and the principle 
of consent. First, the Swiss Civil OkIc of 1907 (Section 142) makes 
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deterioration of marriage a ground of divorce for either side ‘ if it 
has gone so deep that the spouses must not be expected to cohabit’. 
The breakdown principle is, however, blended with the fault theory 
in so far as deterioration, predominantly due to the fault of one 
spouse, disables that spouse from being the plaiiitifT in a divorce 
action. 

A more far-reaching recognition of the breakdown principle is 
contained in the West German Marriage Act of 1946^®: 

Where the domestic community of the spouses has ceased to exist for 
three years, and where by virtue of a deep-seated and irretrievable dis¬ 
ruption of the matrimonial relationship the restitution of a community 
of life corresponding to the nature of marriage caimot be expected, either 
spouse may apply for divorce. 

Where the spouse who makes the application has been wholly or over¬ 
whelmingly responsible for the disruption, the other spouse may object 
to the divorce. Such objection is to be disregarded where the mainten¬ 
ance of the marriage is not morally justified [sitllkh gerechiferiigi] consider¬ 
ing a proper estimate of the character of marriage and the total 
behaviour of both spouses. 

The application for divorce is to be refused where the properly 
understood interests of one or several minor children of the union 
demand the maintenance of the marriage. 

In this version, the moral responsibility (fault) of either spouse 
is only one factor in a multitude of considerations. The dominant 
criterion is the degree to which the marriage ceases to be a relation¬ 
ship which it is worthwhile to maintain. In this estimate, to be made 
by the court, the moral guilt of one spouse may be balanced by the 
hopelessness of restoration, which may be due to incompatibility, 
vast differences of age, or temperament, sexual difficulties, or other 
causes, but all these factors may, in turn, be offset by the need to 
maintain the marriage for the sake of minor children. While such 
a law puts great demands on the wisdom and understanding of a 
court, it does clearly see marriage as a complex of human and social 
factors, not as a simple equation of guilt and innocence. 

Contemporary Soviet law may also be said to have veered from 
its original principle of free dissolubility of marriage to an accept¬ 
ance of the breakdown principle. The Revolutionary Decree of 
1917, confirmed in the Family Code of 1926, permitted divorce at 
the request of one or both of the parties, without need for any reason. 
Differences between registered marriages and de facto marriages 
were minimized, so much so that in 1929 the Supreme Court re¬ 
garded two women with whom the deceased had maintained a 
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relationship of factual marriage as both qualified to inherit his 
estate.^® It was an almost inevitable corollary to this attitude to 
marriage that the legal differences between persons born in or out of 
wedlock were for all intents and purposes abolished* 

A drastic change occurred, however, with the Law of 1944, which 
abolished de facto marriages and declared registered marriages to be 
the sole legally recognized form of union between man and woman. 
Above all, the Law of 1944 radically changed the attitude towards 
divorce. A trial court was directed to attempt reconciliation before 
granting a divorce. Notice of the proceedings was ordered to be 
published in the local newspaper, and fees were drastically increased. 
If all efforts to reconcile the parties failed, the court was authorized 
to grant the divorce, if it found it necessary to dissolve the marriage. 
The new law does not spell out the principle on which divorce may 
be or lias to be granted. But the practice of the Soviet courts since 
the end of the war shows an increasing aversion to the philosophy 
of easy dissolubility of marriage. Thus the Supreme Court of the 
U.S.S.R., in an order^of 1949, oflicially criticized the practice of 
some courts to accept the desire of the parties for divorce as a 
directing criterion. The court instructed the lower courts to grant 
divorce only where there were ‘deeply considered and well- 
founded reasons’ and where ‘continuation of the marriage would 
conflict with the principles of Communist morals and could not 
create the conditions necessary to family law and the rearing of 
children 

The evolution of Soviet law is in part due to the transformation 
of a revolutionary society into a firmly established, autocratically 
governed, and highly disciplined State. In part, however, the 
abandonment of the theory of free di.ssolubility of marriage indicates, 
in this as in other fields of Soviet law, a return to the recognition of a 
social and legal institution indispensable in any ordered society. It 
was logical that the Bolshevik revolutionaries should have looked on 
the existing family as a symbol of the detested society which they 
wished to destroy. The consolidated Soviet State, which had not 
‘withered away’, needed the family as a stabilizing factor in per¬ 
sonal and social relations. Moreover, it wanted children and a high 
birth rate - partly to offset the enormous losses of the World War - 
and that meant the restoration of the status and dignity of the family, 
despite continuing care and concern for illegitimate children. Thus 
the contemporary Soviet law has come to a position, from one 
extreme, not far from that to which the laws of a number of Western 
countries have moved from the other extreme. 
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A limited form of recognition of the breakdown principle is the 
power to dissolve a marriage on the ground that the spouses have 
lived separately for a certain period. Following the law of New 
Zealand of 1921, nine members of the recent British Royal Com¬ 
mission on Marriage and Divorce recommended that either spouse 
should be able to obtain a divorce on the ground that they had 
lived in separation for seven years. 

This type of proposal, along with separation, serves as a pre¬ 
sumption of breakdown. But the modesty of this reform is apparent 
not only from the length of the required period of separation, but 
also from the fact that objection of one spouse is an absolute bar to 
divorce, even after that period. For this reason, a minority in the 
Commission wanted to go further and enable a court to dissolve a 
marriage after seven years’ separation, on application by one 
spouse, even despite objection by the other, ‘provided dial if the 
other spouse objects to the dissolution, the applicant must first 
satisfy the court that the separation was in part due to the un¬ 
reasonable conduct of the other spouse*. On the other hand, an 
opposing group rejected even this very cautious departure from the 
fault principle, with the assertion tliat any admission of ‘ break¬ 
down’ as a ground for divorce was but a disguised admission of 
divorce by consent. 

Among the contemporary Western systems, tlit‘ Swedish 
Marriage Law of 1920 has probably gone farthest in the admission of 
the breakdown principle. Apart from the already mentioned possi¬ 
bility of joint application by both spouses for a separation decree on 
the ground of‘profound and lasting disruption’, which the court 
has to accept without examination, a separation decree may also be 
granted on unilateral application, where the court finds that there 
has, in fact, been a profound and lasting disruption. Divorce can 
always be obtained one year after a judicial separation decree, pro¬ 
vided the spouses have, in fact, lived separate during that year. 
Moreover, divorce may be obtained, without forgoing judicial 
separation, on certain ‘breakdown’ grounds, most important of 
which are actual separation for three years or mental insanity for 
more than three years without hope of recovery. 

These grounds for divorce stand side by side with a number of 
‘fault’ grounds, so that the Swedish law combines in a sense 
the principles of consent, breakdown, and fault. 

Despite the impressive advance of the breakdown principle in a 
number of modern laws, the vast majority of contemporary States 
still reject it entirely, at least in theory, and adhere to the principle 
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of * fault*. Although these laws no longer consider the sacrament 
of marriage as indissoluble in all circumstances, they require a guilty 
act on the part of one spouse as a condition of divorce. There must 
be a guilty and an innocent party. Where both parties are guilty, 
the doctrine of recrimination, almost universally applicable in the 
American jurisdictions, demands that the divorce action should be 
dismissed: ‘He who comes to equity must come with clean 
hands.In England, where both parties are at fault, the court now 
has a discretion to refuse divorce, ‘if it finds that the petitioner has 
during the marriage been guilty of adultery*. The House of Lords 
has laid down as guides for the exercise of the discretion: (a) the 
position and interest of the children; (b) the interest of the party 
with whom the petitioner has committed adulter)^, with special 
regard to their future marriage; (c) the prospects of reconciliation; 
(d) the interests of the petitioner, particularly his prospects of re¬ 
marriage; (e) the interests of the community at large, balancing 
sanctity of marriage against ‘ the social considerations which make 
it contrary to public policy to insist on the maintenance of a union 
which has utterly broken down*. 

In tin’s decision, the highest British court has, within the limited 
context of a discretion granted by the Act, gone a remarkable 
distance towards recognition of the breakdown principle and con¬ 
sideration of the family as a social unit. 

Most of the contemporary laws still base their law of divorce on 
a number of enumerated ‘faults*: adultery, cruelty, desertion, 
violence, and the like. Some legal systems tend towards general 
definitions, others prefer the enumeration of a large number of 
specific offences, such as cruelty to children, gambling, drunken¬ 
ness, sexual misconduct, etc. Adultery is the backbone of all 
the legal systems which make ‘fault* the basis of their divorce 
jurisdiction.^® 

The only major open deviation now made in the law of England 
and Scotland - and all the British Dominions except Canada, in 
thirty American states, and in nine out of scA^cntcen European 
countries, sampled in the Report of the Royal Commission^® - 
from the principle of ‘ fault * is the recognition of insanity as a ground 
for divorce (usually after a specified number of years). Here, 
divorce is granted because fate - not fault *- has made the con¬ 
tinuation of the marriage impossible in anything but name. 



i8o Social Change and Legal Institutions 


Breakdown or Fault: Fact and Fiction 

It would; however, be highly unrealistic to judge the present state 
of marriage and divorce by the enumeration of the grounds of 
divorce as stated in the various legal systems, by statute of juris¬ 
prudence. Judicial interpretations have to a large extent condoned 
or sanctioned practices designed to satisfy the letter of the law, while 
violating its spirit. The gaps between theory and practice have 
deeply alarmed many thoughtful observers. In the words of an 
English lawyer, ‘a valid marriage... is the only condition precedent 
to divorce which cannot be circumvented somehow The reasons 
why the reality of the di\ orce position, under laws which still rely 
on fault as the sole or predominant criterion, is so very different 
from the official theory as laid down in statutes and official policy 
declarations, have been analysed so often that only a general 
reference will suffice in this context. 

Few areas of legal inquiry point up as dramatically the dangers 
of letting the tension between legal theory and social reality develop 
too far. 

The strength of the factors undermining the indissolubility of the 
marriage tie or the stric tness of law'S wiiich permit divorce only on 
very few selected grounds, notably adultery of the other party, 
greatly varies from country to country, and from region to region. 
On the whole, however, there has been an unquestionable trend 
towards greater mobility, a trend which is spreading from the 
Wcistern world to other parts, for example, in the areas of Hindu and 
Muslim cultures, where women are gradually trying to struggle 
loose from their traditional status. 

In the first place, the strength of religious restraints has weakened, 
though not everywhere to the same degree. They are still obviously 
powerful in Catholic countries, and in states with a strong Puritan 
tradition, such as the New England region of the United States. 
They arc obviously weaker in many of the more recently formed 
communities, such as many of the western and southern American 
jurisdictions. Generally, however, religious restraints appear to be 
weaker in predominantly Protestant countries, not because Pro¬ 
testant Churches encourage divorce, but because the hold of the 
Churches on the people is no longer as strong a social force (e.g. in 
England or in the Scandinavian countries) as in Catholic countries. 

But even in Catholic or other traditionally religious non-Catholic 
communities, such as Italy, some of the Latin-American States, or 
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Q]Liebec, the social facts of modern urbanization, mobility, freedom 
of movement for women and children, and other social factors are 
making themselves felt. Above all, the family, outside primitive 
rural areas, is no longer of necessity held together by physical and 
economic ties. The livelihood of the family no longer depends pre¬ 
dominantly on the common toil of all, and especially of the wife in 
the house and on the farm. Wives take jobs, exercise professions, 
conduct business, and are now legally free to dispose of inherited 
property. Children go to w^ork outside or are subjected to in¬ 
creasingly long periods of school and college education which 
relieves mothers of daily care and custody, at least for the major 
part of the w'orking day. 

These physical and economic, changes go together with a philo¬ 
sophy that in most parts of the world comes to regard the woman — 
including the married woman - increasingly as equal in her right to 
move about, develop her faculties, and manage her affairs. While 
greater facilities for the dissolution of marriages in theory affect both 
parties equally, in fact it is the greater freedom of movement of 
the married woman that produces the greater change.Under the 
formerly predominant social pattern, the husband’s freedom of 
movement was always relatively grciater than that of the wife. 

With it all goes the spread of a philosophy -- x)raised by some and 
condemned by others -- which slrt^sscs individual self-fulfilment and 
the realization of personal happiness, as against the stern duly 
imposed by an unalterable status. 

Such challenges cannot, in the long run, be ignored by the law. 
The type of response varies greatly. As wc have seen, no major 
contemporary legal system responds by the free dissolubility of 
marriage, for even Soviet law, which, in its revolutionary phase, had 
accepted this principle, has long departed from it. A growing num¬ 
ber of jurisdictions accept the challenge by balancing the con¬ 
tinuing social requirement of the stability of marriage against the 
recognition of major factors that will, openly or otherwise, break up 
many marriages. But in the states in which the fault principle 
rema ins exclusive or predominant, the response of the law must be a 
more devious one. Theories and concepts remain outwardly un¬ 
changed, but their meaning is altered. In this way, the moral 
principle can be saved. The official conscience, expressing itself in 
legislative bodies, public platform statements, sermons from the 
pulpit, and many other ways, can protest that it has not departed 
from the old and stern morality. Even where, under the pressure of 
social facts, divorce grounds are enlarged from adultery to 
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‘cruelty’, ‘violence’, ‘desertion’, and the like, it is still possible to 
proclaim that the principle of fault, i.e. the exclusive dependence of 
divorce on the proof of guilt on the part of the other side, has been 
preserved. 

In fact, however, the reality of the law is transformed, either by 
processes of clastic interpretation, or by downright fictions reminis¬ 
cent of the earlier history of the common law. 

The first major technique permitting an expansion of divorce is 
the judicial interpretation of such comprehensive statutory divorce 
causes as ‘cruelty’, ‘desertion’, and ‘violence’. 

The extent to which general formulas will be used to facilitate 
and extend the causes of divorce does, of course, to a considerable 
extent depend on the elasticity of the term, on the prevailing climate 
in the jurisdiction in which it is interpreted, and on the individual 
approach of the court. But it is clear that, in such different juris¬ 
dictions as most of the American stales, England, or Francx^, the use 
of such formulas as ‘extreme, intolerable, or mental cruelty’ or 
‘constructive desertion’ (England) or of sevices, ou injures 

graves^ (France) has facilitated a steady increase in the rate of 
divorces. This enormous expansion of divorce byjudicial construc¬ 
tion has occurred largely within the theoretical limits of the ‘ fault’ 
philosophy. ‘Cruelty’, ‘desertion’, ‘violence’, and ‘fraud’ denote 
guilt, an act of wrongdoing by one spouse against the other. 
Judicial construction, under the pressure of social habits, has been 
able to expand drastically the rate of divorce, without de|:)arling 
from the fault theory, and without having to rely on such tests as 
‘incompatibility of temper’ (New Mexico law) which come close 
to the ‘ breakdown of marriage’ theory. 

The second, probably the most important and certainly the most 
ominous, technique is acceptance of the practice of faked evidence. 
The result, that parties sufficiently wealthy to afford the cost of 
litigation, and of the various agreements outside and inside the 
court, which are necessary for the procedure to be brought to a 
successful conclusion, can, in effect, obtain divorce by consent, dis¬ 
credits the law. It is reached by fraud, and not infrequently perjury, 
no less objectionable for having become settled practice. It is hypo¬ 
crisy, inertia, and the interest of some in the maintenance of the 
existing state of affairs, which stand in the way of a reform of the law 
that most serious commentators have long recommended. The 
facade of a semi-puritan ethics is preserved at the cost of sacrificing 
the integrity of the law and often creating one law for the rich, 
another for the poor. 
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Two other reasons of a somwhat different order may be men¬ 
tioned as adding, at least in some jurisdictions, to the facilitation 
of divorce without abandonment of the ‘fault’ theory. Tiie first, 
welcome? as diminishing tht? gap between the law prevailing for 
the rich and the poor, is the extension of legal aid iji some countries. 
Among them is, since the Legal Aid and Advice Act of 1948, the 
United Kingdom. It is quite clear that where legal aid is generally 
available for people without means, as a matter of right rather than 
of charity, a vast number of unhappy marriages will be brought 
before tin? courts and end in divorce which formerly remained con¬ 
cealed from the public eye, preserved by necessity and poverty."* 
Finally, in certain federal jurisdictions, particularly in tlie United 
States, the divergence of divorce requirements in the different juris¬ 
dictions, coupled with the ‘full faith and credit’ clause of the 
Constitution, wadens the availability of divorce, (^spcrcially in the 
age of air transport, in so far as people can evade the law of their 
home state, and avail themselves of the easier divorce conditions of 
another state, i>rovidcd only the divorce thus granted wail be 
recognized. 


The Refuedy: Severity or Relaxalum ? 

There is some difference of opinion as to the extent to which 
collusion and other forms of deception have actually undermined 
the wliolc edilice of divorce law in the jurisdictions that maintain 
a theory of restricted divorce grounds based on fault. Obviously, 
the size of the gulf between theory and practice varies considerably 
from one jurisdiction to another. In those jurisdictions, for example, 
where ‘mental cruelty’ or ‘incompatibility of temperament’ as 
divorce grounds are coupled with easy requiremciits for the estab¬ 
lishment of the local jurisdiction, divorce has become more or less a 
formality for those who can afford it. More interesting is the split 
of opinion in countries which, like England, arc still far from 
regarding the theory of the divorce law as a mere form. As on so 
many other matters, the Royal Commission on Marriage and 
Divorce was almost evenly split on this questioii. In the view of nine 
members,cases of‘hotel adultery*, w'hile disturbing to the public 
conscience, are believed to be less frequent than is often supposed. 
But nine other members went on record with the conviction ‘ that 
the law of divorce as it at present exists is indeed weighted in favour 
of the least scrupulous, the least honourable, and the least sensitive; 
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and that nobody who is ready to provide a ground of divorce, who 
is careful to avoid any suggestion of connivance or collusion and who 
has a cooperative spouse has any difficulty in securing a dissolution 
of the marriage, 20 

The Report of the Commission - dominated by lawyers - has been 
severely criticized for its almost total neglect of social facts and 
statistics. One of the critics^’ shortly afterwards analysed the 
available English statistics. Some of his most important conclusions 
are: 


(a) that the percentage of marriages terminated by divorce rose 
from 1-6 per cent in 1937 to 7-1 per cent in 1950, but declined 
to 6*7 per cent in 1954 (when the post-war rush in dix orccs had 
subsided); 

(b) that, as pointed out in the Registrar-Generars Statistical 
Review of England and Wales for 1952, ‘the bulk of divorce pro¬ 
ceedings are instituted with a definite intention of subsequent, 
immediate remarriage’ and that out of 29,000 couples divorced 
in 1954, some 8,000 will be i.>ermanently lost to the estate of 
matrimony [with no figures available on the incidence of divorce 
among subsecjuent marriages] 

(r) that 50 per cent of all divorces occur amongst marriages 
which have lasted more than ten years, and a high proportion 
of divorces occurs amongst childless couples or those whose 
children have grown up; 

(d) that a great proportion of the increase in contemporaiy 
divorces is due to the availability of legal assistance, since 
1950, for the poorer classes, which until then, unable to afford 
divorce, were left to the poor men’s device of obtaining separa¬ 
tion and maintenance orders from the magistrates’ courts, 
‘a class, as it were, of homeless spirits, neither married nor un¬ 
married, but suspended between the chance of heaven in a 
happy marriage with a new partner and the certainty of hell with 
the old one’, *^® 

From the admittedly far less than complete data, Mr McGregor 
deduces that major social changes in the structure of the family and 
the position of women lai'gely account for the increase in divorce 
since 1900, but that the distribution of divorce by duration of 
marriage and the number of children has remained remarkably 
stable and that enthusiasm for marriage has not diminished. This 
analysis reinforces the doubts voiced recently by an American 
Student of the problem of marriage stability about the ‘widely, if 
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not generally, held opinion that the number of cases of marriage 
breakdown has greatly increased in recent times and that corres¬ 
pondingly the stability of marriages has seriously declined 

Such careful investigations show many of the lamentations voiced 
by the majority of the Ciommission - as by many others - to be 
based on prejudices or popular misconceptions rather than on 
facts. 

But granted that disagreement is possible on the extent to which 
the stability of marriage has decreased, there is no serious doubt that 
deception and fiction have, penetrated the divorce law of every 
country that maintains a theory of strict divorce to such a degree 
that any complacency with the existing state of affairs is utterly 
unjustifiable. The question is what conclusions should be drawn 
from this state of affairs. Is the answer continued or even increased 
severity of the law ? Should the laws of England, Scotland, or the 
United States maintain the stern principles of religion and morality 
which the Puritan forebears imported into the law, trusting that they 
will educate a laxer generation in the responsibilities of marriage? 
Or should the law take note of a basic social change, which has 
reached proportions too great and too universal to be ignored, and 
adapt the law to the realities of social life by at least reducing, if not 
eliminating, the tension between fact and theory ? 

There is, first, the question of values. No conflict arises for the 
Catholic philosophy, which regards marriage as a sacrament or¬ 
dained by God, and regards the claim of the individual to full satis¬ 
faction of his personal needs as subordinate.^^ There is a grandeur in 
the rigidity of this philosophy which commands respect, even by 
those who disagree. 

But for all other philosophies, including at least some of the 
Protestant approaches, which recognize the claim of individual 
judgement and conscience to a far greater degree tlian the Catholic 
philosophy, there is a conflict of value. Sanctity of marriage must be 
balanced against the often disastrous results of an unhappy marri¬ 
age for the mental state of the parties, the happiness of the children, 
and, ultimately, the community. 

Overwhelmingly, the Western wwld, even today, rejects the con¬ 
ception of marriage as analogous to an ordinary contract. With it, it 
will probably also reject the theory of divorce by mere consent. 
There is, indeed, considerable justification for the view that the 
availability of divorce by consent would tempt married couples to 
magnify temporary disagreement, discomfort, or other difficulties 
into basic failure. There is much experience to show that patience, 
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continuous effort, and growing maturity can remedy many situa¬ 
tions which, in the agony of the moment, appear beyond repair. It 
will also often, though certainly not always, be true that the interest 
of the children will be better served by maintenance of the marriage 
than by the shock of separation. But the demoralizing effect of daily 
contact with estranged and embittered parents, who will often 
embroil the children in their conflicts, may be far more damaging. 
In any case, the contrast between legal theory and social fact is, 
today, in many states dangerously wide. The law of divorce has, to 
a greater or lesser extent, become a mockery throughout the modern 
Western world. Nor is there the slightest evidence in the social or 
economic moral state of contemporary Western society to assume 
that the maintenance of a strict law would lead to a change in social 
facts. 

One possible compromise between these conflicting considera¬ 
tions would appear to be a right for either spouse to be able to 
obtain a divorce on the ground that she or he had lived apart fi om 
the other spouse for a specific period.After several years of con¬ 
tinuous separation, it may fairly be surmised that the matrimonial 
community is beyond repair. The alternative to the legal dissolution 
of marriage after a separation for a number of years is not a restora¬ 
tion of the marriage bond, but maintenance of the fiction of a mar¬ 
riage by a legal tie, which will drive one or the other or both spouses 
to sexual and other relations with outsiders, clandestinely or under a 
social stigma, rather than openly. The law in such cases docs not 
serve the sanctity of the marriage, but it preserves sanctimonious 
righteousness which will, in fact, increase adultery, fornication, and 
pei'sonal bitterness. 

The main objection of the nine members of the British Royal 
Commission who rejected this widening of divorce grounds was, in 
fact, the very assumption which has been cpiestioned earlier in this 
chapter; that it would give a husband or wife ‘ the right to divorce a 
spouse who, ex hypothesi, had committed no recognized matrimonial 
offence. For those who maintain that the principle of 

‘matrimonial offence’, i.e. of fault, must remain not the major, but 
the exclusive, basis of the law of divorce, there can, indeed, be no 
acceptance of this additional ground for divorce. The price to be 
paid for this view is the continuation or aggravation of the state of 
affairs as it has been described earlier in this chapter. Quoting a 
recent American analysis; 

the most serious defects in divorce law and administration sleni from 
predicating dissolution on fault of one party, freedom from fault of the 
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other, and the concept of fault having been satisfied, in not requiring 
any objective assurance of irreparable disruption,®* 

Guilt and the Duty of Maintenance 

There is, perhaps, more justification for making the guilt of a 
spouse in divorce proceedings a relevant factor in the other spouse’s 
obligation of maintenance. After the dissolution of the marriage, 
the preservation of the family is no longer a consideration, and the 
refusal of maintenance for the guilty spouse would -- as distinct from 
maintenance for the children - only affect the individual involved. 
HoAvever, such differentiation presupposes that ‘ guilt ’ is a meaning¬ 
ful, and not, as in so many cases, a purely fictitious, concept.®® In 
such circumstances, a discretionary power for the court would seem 
to be the best solution. A great majority of the British Royal Com¬ 
mission on Marriage and Divorce thought that the existing law of 
England, under which the High Court, in proceedings for judicial 
sejiaration and divorce, had a discretion to order the husband to pay 
maintenance to his guilty wife - a power exercised ‘sparingly and in 
cases where the wife would have suffered great hardship if the order 
had not been made’®^* - should be preserved. The same majority 
considered with obvious logic that the principle of equality of hus¬ 
band and spouse should make that right reciprocal; in other words, 
a guilty husband , in circumstances of hardship, should be enabled 
to apply for maintenance against the wife who has obtained the 
divorce, where the latter is in a position to grant maintenance. 
Given the dubiousness of the concept of guilt as applied to family 
law, this would seem to be the wiser as well as a more humane solu¬ 
tion than a rigid refusal to grant any maintenance to a guilty 


CHANGING FOUNDATIONS FOR THE 
COHESION OF THE FAMILY 

Today, the family is to a far lesser extent than in earlier times held 
together by economic necessity or social subservience. In modern 
Western society, women can and do operate a business, exercise a 
profession, or seek industrial employment.®® In times of depression 
or in marriages entered into by very young people, the wife is some¬ 
times the main breadwinner, at least temporarily. Children, subject 
to certain social legislation, go out and earn wages long before they 
have attained full legal capacity. 
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It is by no means a bad thing that the bonds of a family, including 
those between husband and wife, should no longer repose essentially 
on a stern religious doctrine or on the economic necessity of hanging 
together as a family, or on the social and legal supremacy of the hus¬ 
band and fa ther. It may be a sign of maturity that, as it has been said 
‘of the earlier bonds of family, only mutual affection and responsi¬ 
bility for the raising of children are today important, at least in 
modern Western society'. This change in the foundations of family 
cohesion does, however, compel a reassessment of the legal remedies 
for the enforcement of its cohesion or, where necessary, dissolution. 

Preventive Care and Public Policy 

By far the most important factor - entirely neglected in the doctrine 
of the matrimonial offence, but emerging clearly from the data of 
modern social statistics: juv'^enile delinquency, psychological, socio- 
logiccil, and ecological studies - is that the relations between hus¬ 
band and wife are not their own exclusive concern, but deeply affect 
the children. The cost of an unhappy marriage, forcibly maintained 
by unavailability of legal divorce grounds, or, more frequently, by 
lack of resources to circumvent the law, may be an increase in 
juvenile delinquency or lesser forms of social maladjustment. Yet, 
as has recently been observed with some bitterness,^® ‘ in all the laws 
concerning matrimonial litigation in England and Scotland, there is 
only one minor reference to the interests of the children *, and orders 
for the custody of children in matrimonial causes are customarily 
labelled as ‘ancillaiy^ relief’. It is, therefore, greatly to be welcomed 
that the Matrimonial Proceedings (Children) Act, 1958, following 
the Royal Commission, lays greater emphasis on the custody of 
children in divorce proceedings. No decree nisi (or the correspond¬ 
ing relief in Scotland) is to be made absolute until the court is 
satisfied, after investigation and report by the court welfare oflicer, 
that the arrangements proposed for the care and upbringing of any 
children under sixteen are the best that can be devised under the 
circumstances. The court is given wide power to make orders for the 
future care and upbringing of children under its jurisdiction, c.g. 
by the designation of probation officers.^ ^ 

One important corollary to this change of emphasis ~ yet to be 
translated into statute law ~ from the exclusive consideration of the 
husband-wife relation, and of divorce in particular as a matter of 
bilateral relation, to the consideration of the family as a social unit, 
should be a shift from the adversary to the inquisitorial function of 



Family Law 189 

the public autliority dealing with divorce ~ be this in an ordinary 
court, a special family or domestic relations court, or an administra¬ 
tive board which would take the place of a litigation procedure 
altogethcr.^2 ]\To longer can it be maintained that divorce proceed¬ 
ings are analogous to an action for breach of contract, damages in 
tort, or the recovery of property. A judge, a conciliation board, or 
any other public official entrusted with an equitable arrangement 
for the care of children cannot possibly rest content with the allega¬ 
tions — contested or uncontested — of the parties in regard to the con¬ 
duct of the other spouse. If consideration for the w^elfare of the 
children has to be a major factor in divorce proceedings, the theory 
of matrimonial offence is at most one of a number of factors to be 
considered by the competent public authority. No legislator can 
ultimately evade the choice between the alternatives: of judging the 
dissolution of marriage by ‘fault’ or ‘quasi-fault’ principles as a 
bilateral matter between husband and wife, with the interests of the 
children being at most ancillary; or of taking the marriage relation¬ 
ship as a vital component of the family as a social unit. If the latter 
is the overriding value, then the doctrines of recrimination and 
comparative rectitude arc contrary to public policy. If husband and 
wife have deceived, abused, or otherwise cruelly treated each other, 
maintenance of the marriage may be even more harmful to the 
physical and mental welfare of the children than the fault of one 
party. The analogy of comparative negligence or of‘coming with 
clean hands’ is faulty, because more than two parties are involved. 
All these factors point to the need for a procedure - less formal, more 
inquisitorial, and less modelled upon adversary litigation than the 
present divorce procedure. But proposals for a ‘Family Court’, 
made before the Royal Commission, were curtly rejected by the 
Commission, on the ground that more, not less, solemnity was 
required in divorce proceedings (sec. 747). 

The principle of an integrated family court, which would deal 
with the many-sided aspects of family disruption by non-adversary 
procedures, has, however, been the subject of most intensive study 
and experimentation in the United States. There are a number of 
reasons for this difference in approach. The federal structure of the 
United States, which puts fkmily matters, education, and the 
administration of justice in the hands of fifty different jurisdictions, 
encourages diversity and experimentation, although it also leads 
frequently to a bewildering and confusing variety of institutions. 
The sociological study of legal institutions is taken far more seri¬ 
ously in the United States than in England. Above all, the United 
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States, and especially many of its major cities, in their mixture of 
nationalities, races, religions, and social classes, create social prob¬ 
lems of disturbing complexity, which are reflected in family life. 
The need for an integrated treatment by one institution of such 
matters as juvenile delinquency, .suj:>port claims between husband 
and wife or unmarried couples, divorce and other forms of marriage 
dissolution, custody of children and adoption has been increasingly 
recognized by all serious students and practitioners to be an urgent 
necessity. A number of cities, in Ohio and Oregon, have had inte¬ 
grated family courts for a number of years, and in the testimony of 
one of the outstanding authorities in the held,'*® in these cities ‘ com¬ 
plaints about overlapping, defective, and conflicting jurisdiction, 
of lack of cooperation, of one court either wilfully or unwittingly 
undoing what another court has striven to do. . . are almost unheard 
of. 

More typical is the situation in the City of New York,^'^ whose 
population exceeds that ofinan>' states. Here, children’s neglect and 
delinquency are handled by the Children’s Court, a branch of the 
Domestic Relations Court. OOcnees by people over sixteen are dealt 
with by a variety of other courts. Support claims arc handled by 
the Family Cot.irt, unless they arise in connexion, with matrimonial 
proceedings, which arc under the jurisdiction of the Supreme Court. 
The latter also adjudicates disputes concerning custody of children 
if incidental to a matrimonial action or as presented by a habeas 
corpus i^roceeding. But outside such proceedings, these disputes are 
handled by the Domestic Relations Court. 

The proposal of the above-named Committee to substitute 
for this proliferation of jurisdictions an integrated family court^'’* 
has been substantially incorporated in pending reform proposals 
for the administration of justice in the State of New York.**® 
These unfortunately are retarded by the immense complexity 
of constitutional reforms in the United States. Yet there is no 
doubt that the idea is steadily gaining ground that divorce and 
separation proceedings are not just anotho^r form of litigation, but 
one aspect of a precious and complex social institution, the family, 
and that they have to be dealt with as a social and therapeutic 
problem rather than in terms of the success or failure of a legal 
action.^" 

This approach also leads to the increasing recognition of preven¬ 
tive or curative methods, as an alternative to divorce. Marriage 
counselling is becoming increasingly recognized and organized on 
both the public and the private level as a way of ensuring that 
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marriages are concluded with a proper mutual appreciation of the 
problems and responsibilities. Reconciliation systems have been 
incorporated in court procedure in a number of states, e.g. in New 
Jersey, where reconciliation efforts are mandatory whenever there 
arc minor children of the parties. They consist in a pre-trial confer¬ 
ence before a reconciliation master designed to make every reason¬ 
able effort at rciconciliation.'*® 

There are dangers that these procedures might be pushed too far 
in the direction of ‘remaking’ of personalities, a temptation in a 
country strongly addicted to psychoanalysis. At the end of the road, 
there would be premonitions of a Huxleyan or Orwellian society. 
But there is almost unanimous agreement on the beneficial effect of 
these devices in the preparation for marriage and the prevention of 
unnecessary divorces. The main difficulties arc not ones of principle, 
but of organization. An integrated family court, marriage counsel¬ 
ling, and reconciliation procedures demand far more well-trained 
staff than is at present available and legislators are generally willing 
to provide for. They also require intensive collaboration between 
lawyers, social workers, psychiatrists, and others. But the need for 
such collaboration, not only in the field of family law, is one of the 
challenges put to law and the legal profession in contemporary 
society. And the provision of the necessary public and private 
finance is a question ofcducation: of the understanding that the cost 
of such services is infinitesimal as compared with the material and 
moral cost to society ofjuvenile delinquency, broken marriages, and 
uprooted children. 


PROCREATION OF LIFE x\S THE 
SUPREME GOAL OF MARRIAGE 

Although methods of birth control have been known for thousands 
of years,*® and were certainly practised on an extensive scale by the 
sophisticated and decaying Roman society of the imperial days, for 
mankind at large it has only in recent years become a practicable 
means of controlling the procreation of children. Progress in the 
science and techniques of birth control have been stimulated not 
only by the increasing study of the human body and the genetic 
process; the application, on a large scale, of biological and mechan¬ 
ical contraceptives has been, above all, stimulated by the revolu¬ 
tionary change in the social conditions of life. Large-scale diseases 
and famines - until recently more even than wars the brutal con¬ 
trollers of huge population increases - have been mastered to such an 
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extent that, in countries like India, Pakistan, China, and most of tlie 
Latin-American States, a net increase of several million births a 
year swells their already big populations. 

In these countries, the spread of birth control on a wide scale, 
with official encouragement, is likely to become increasingly a mat¬ 
ter of life and death, of national survival. The already very depressed 
standard of living of the masses is likely to decline further, unless 
some alternative is found for the brutal remedies of famine and 
disease.^® 

In the Western world, the techniques of birth control are now 
almost universally known and available, and the philosophy of 
family planning is wddely accepted, over strong religious opposition, 
especially from the Catholic Church.®^ 

Like the move for an extension of divorce grounds, the acceptance 
of birth control is not solely, or even predominantly, due to indivi¬ 
dualism or materialism. Unquestionably, the vastly increased 
opportunities for the modern married woman to move about, 
physically and professionally, account in large part for a desire to 
be freed from the bondage of constant childbearing. But the interest 
of the children, and the happiness of the family as a whole, is at least 
as powerful a factor in modern family planning. Modern facilities 
for education and development have increased the desire to give 
fewer children better opportunities. And no longer is the necessity 
to produce as many children as actual desire and fertility permit a 
dictate of nature. The attempt to control the number of births by 
contraceptives is part of man’s constant advance in his mastery over 
nature. In this sense, it is on a par with other advances of medicine 
and, indeed, of industrial technique. 

The problem of birth control raises, however, deep religious and 
ethical problems. Next to the problem of total extermination by 
nuclear weapons, there is perhaps no other question of as fateful an 
impact on the future of humanity. 

The Catholic Church, whose influence upon some 400 million 
practising Catholics throughout the world is enormous, remains the 
most uncompromising and outspoken foe of any form of deliberate 
birth control, other than by the use of the so-called ‘ rhythm ’ cycles, 
i.e. the use by married couples of non-fertile periods for the avoid¬ 
ance of procreation. Even this concession is not unconditional, as 
we shall see. The reason for this uncompromising attitude has been 
restated recently in the discourse given by Pope Pius XII in Octo¬ 
ber, 1951, to the Congress of the Italian Catholic Union of Mid- 
wives®^: 



Family Law 193 


Every human being, even the infant in the maternal womb, has the 
right to life immediately from God, not from the parents or any human 
society or authority. Therefore, there is no man, no human authority, 
no science, no medical, eugenic, social, economic, or moral ‘indication*, 
which can show or give a valid juridical title for direct deliberate disposi¬ 
tion concerning an innocent human life. . . , 

From this premiss follows the absolute condemnation of steriliza¬ 
tion, and a halfhearted condonation of the use of the sterile period 
for the control of conception. The gist of the papal doctrine is that 
deliberate use of sterile periods by the married couple for the pre¬ 
vention of conception is permissible, provided it is not made a con¬ 
dition of marriage, and provided there are serious motives, of an 
ethical, eugenic, economic, or social character that justify the 
observ^ation of non-fertile periods for a long time. 

But if, according to a rational and just judgement, there are no 
similar grave reasons of a personal nature or deriving from external 
circumstances, then the determination to avoid habitually the fecundity 
of the union while at the same time to continue fully satisfying their 
sensuality, can be derived only from a false appreciation of life and from 
reasons having nothing to do with proper ethical laws,*^® 

The distinction thus made is fine and somew'hat forced. From an 
ethical point of view, the deliberate use of the calendar can hardly be 
judged differently from the use of mechanical contraceptives. If it 
is immoral to interfere with the God-willed act of sexual union de¬ 
signed to ensure the procreation of children and the conservation of 
the human race, then any deliberate interference with the natural 
satisfaction of the sexual impulse between husband and wife must 
be ethically reprehensible. 

The House of Lords, in 1948, expressed a diametrically opposite 
philosophy when it affirmed the dismisvsal of a petition for nullity 
on the ground of a w^ife’s alleged refusal to consummate the mar¬ 
riage, because of insistence on the use by the husband of a contracep¬ 
tive sheath. The husband petitioner claimed that ‘consummation* 
in the Matrimonial Causes Act of 1937 meant the procreation of 
children. But the House of Lords rejected this view and preferred an 
interpretation of a contemporary statute, in accordance with con¬ 
temporary social conditions. Lord Jowitt l.c. adverted to the 
‘common knowledge’ that birth control clinics existed and that 
many young people agreed to take contraceptive precautions. ‘I 
take the view that in this legislation Parliament used the word 
“consummate” as that word is understood in common parlance 
and in the light of social conditions known to exist. .. Later 

T-L.C.S. -G 
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cases®® have, however, held that refusal by one spouse to have a child 
where the other desires one may amount to cruelty. The Report 
of the Royal Commission declined to recommend the addition of 
refusal to have a child as another ground for divorce, granted wil¬ 
ful for this reason apparently only in Austria.®® 

It follows from the general premisses of the Church that steriliza¬ 
tion is unconditionally condemned under any circumstances.®’ 
More surprisingly, the Catholic Church also condemns uncoiidi- 
tionally artificial insemination between husband and wife. 

To reduce cohabitation and the conjugal act to a pure organic function 
for the transmission of seed would be converting the home, the sanctuary 
of the family, into a mere biological laboratory. In Our address of 
29 September 1949, to the International Congress of Catholic Doctors, 
We formally excluded artificial insemination from marriage. In its 
natural structure, the conjugal act is a personal action, a simultaneous 
and immediate cooperation on the part of the husband and wife which 
by the very nature of the agents and the propriety of the act is the 
expression of the mutual gift which according to Holy Scripture brings 
about union ‘in one flesh only’.®® 

None of the non-Catholic Churches follow the Catholic Church 
in this condemnation of artificial insemination between husband 
and wife, though most of them reject insemination by a donor.®® 

As no possible question of adulter)^, or any of the many other legal 
problems created by insemination with the seed of a third donor®® is 
involved in cases of artificial insemination between husband and 
wife, the only justification for its unconditional condemnation by the 
Catholic Church is the assumption that the natural consummation 
of the sexual act is more important in the scale of values of the 
Church than the procreation of children. There seems to be here a 
strange confusion between nature in the elementary biological sense 
and nature as an order of reason in which two human beings, en¬ 
dowed with a sense of purpose and conscious love, seek to seal their 
union by the procreation of a child through artificial insemination, 
as they cannot achieve it in the usual way. There is surely in such a 
decision a nobleness of purpose, a deliberate subordination of 
sexual lust to the desire to fulfil the marriage, which should 
command respect rather than condemnation. While there may be 
many other objections to the practice of artificial insemination, 
it seems inconsistent to condemn it-as between husband and 
wife - on moral grounds. 
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LEGITIMACY OF ABORTION 

An even deeper problem is posed by the legitimacy of abortion. 
Interference with a life created and developing ~ however remote 
from a complete human being that lives and acts as a person - is, 
psychologically and legally, different from acts j)rcventing the 
creation of life. Again, the Catholic Church has a simple and 
absolute solution. Its theory is that every human being, including 
the embiyo immediately after the union of the male sperm and the 
female ovum, has received its right to life immediately from God, 
not from the parents or any human society or authority, and that, 
thcretbre, any interference with this life is a crime against the law of 
God and nature.®^ 

This dogma is based on the convaction that any human being 
(including the embryo in the womb) which dies unbaptized is in¬ 
capable of being rescued from sin. With remorseless logic, the 
Church has deduced from this premiss that the killing of the child 
in the womb is not even justified in order to save the life of the 
mother. . the state of grace at the moment of death is absolutely 
necessary for salvation; without it, no one can attain to super¬ 
natural happiness, the beatific vision of God.’®^ Consequently, the 
life of the infant in the womb must be saved, even if it means certain 
death for the mother. While the physicians must do everything that 
modern medicine provides in order to avoid the terrible choice, they 
have to give preference to the preservation of the innocent life of the 
unborn infant if there is no other choice. Some slight concession is 
made by a subtle distinction of intentions which it is extremely diffi¬ 
cult to observe in practice: the killing of the embryo may be per¬ 
mitted where it is not the ‘direct’ consequence of an operation 
intended to bring about this very result, but only the indirect result 
of an operation primarily made for other reasons. Thus, an opera¬ 
tion upon a tubal pregnancy is now apparently permissible, because 
the killing of the foetus is not direct, but indirect.®® 

As with the distinction made between the use of the calendar and 
the use of contraceptives, so the permission to use modern medical 
science to the utmost to avoid the terrible dilemma, seems to under¬ 
mine the logic of the acceptance of the ‘order of nature’. At what 
point does human interference with the biological processes become 
‘unnatural’? 

There is, between this and the opposing theory - which, in such a 
situation, gives preference to the life of the mother - a deep conffict 
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of philosophy. The Catholic philosophy accepts the inescapable 
consequences of an order of things willed by God, and compelling 
even the greatest human sacrifices for the sake of a higher order of 
things which demands the saving of the unborn infant, even if the 
price is the sacrifice of the mother of a large family that will be left 
unprotected and bereft. 

For the opposing philosophy the family is deeply important, but 
a human and social institution which human wisdom, helped 
by modern science, can protect. Where there is an inescapable 
choice between the life of the mother and that of the infant, the 
difficulty is to find the proper balance between the protection of 
a growing life and the considerations which may outweigh that 
interest. 

Most countries now recognize therapeutic abortion. Unlike the 
Catholic Church, they justify the destruction of the growing life in 
the womb for the sake of the preservation of the life of the mother. 
As the preservation of one person’s life is not generally recognized in 
these same systems as justification for the taking of another’s,®^ this 
implies a hierarchy of values opposite to that of the Catholic Church, 
a recognition that the mother is the centre of the family, a full 
human being with its responsibilities, rights, and burdens, while the 
cmbiyo is a human being only in a biological but not in an intellec¬ 
tual or ethical sense. 

The legitimacy of therapeutic abortion is now recognized by 
legislation in most of the United States.®*^ The position is universally 
taken to be the same in England, at least since the decision inBourrie^s 
case,®® where a famous gynaecologist performed an abortion upon a 
girl of fourteen who had been raped by a number of soldiers and, 
consequently, had become pr^nant. The operating surgeon 
informed the Attorney-General and thereby invited prosecution. 
The judge’s direction to the jury, which resulted in Mr Bourne’s 
acquittal, clearly legitimates the destruction of the child ‘for the 
purpose of preserving the yet more precious life of the mother *. It is 
less clear how far this defence of necessity goes, both in contemporary 
English law and under the statutes of the majority of the American 
states, which recognize abortion in order to ‘save’ or ‘preserve’ the 
life of the modier. In Bourne’s case, it would seem that the danger to 
the girl consisted not so much in an immediate threat to her life as 
in the threat to her mental health. The decision was also influenced 
by the unusually shocking circumstances of the pregnancy. Given the 
growing range of modern psychiatry, the possible effect of an un¬ 
wanted pregnancy on mental health can be extended far. While it 



Family Law 197 


seems likely that many contemporary courts, at least outside pre¬ 
dominantly Catholic influence, may regard serious danger to 
physical health as equivalent to a danger to life, a judicial recog¬ 
nition of an extension to the threat to mental health is far less cer¬ 
tain, especially as it opens the way towards ‘social ’ as distinct from 
‘mcdicar indication.*’ 

As long as the legitimation of abortion is as strictly and narrowly 
defined as it still is in the contemporary common-law jurisdictions ~ 
in so far as they do not preclude it altogether ~ interpretation in a 
concrete case will always remain somewhat uncertain, dependent 
on the sympathies of judge and jury in the concrete circumstances. 
Such a sl ate of law is likely to increase, if possible, the fantastic dis¬ 
crepancy between prosecutions for abortion and the number of 
abortions actually performed.*® Moreover, because of the grave 
uncertainties of the legal position and the threat to their professional 
status, or even to their personal liberty in case of an error of inter¬ 
pretation, a very large number of qualified medical practitioners 
will abstain from performing abortions which they consider neces¬ 
sary and desirable, thus leaving the field to the thousands of un¬ 
qualified practitioners. These, in order to compensate for the 
dangei*s of their clandestine occupation, charge very high fees. 
The discrepancy between social facts and the present state of the 
law in the majority of countries is far more serious than the 
problem of artificial insemination, which only affects a relatively 
small number of people. 

T w'o of the world’s most populous sta tes have adopted the radically 
different solution of permitting abortion virtually without limita¬ 
tion. The Soviet Union, together with its many other radical depar¬ 
tures in family relations, legalized abortion after the Revolution, 
until 1936, when the practice was prohibited except for medical and 
eugenic reasons. At the end of 1955, the legality of abortion - with¬ 
out any restriction, except that the operation has to be performed by 
qualified persons in hospitals or other health institutions - was 
restored. It is likely that the legislation of 1936, apparently in the 
face of strong popular opposition,*® was connected with a drive to 
increase the birth-rate, in response to the growing military threat 
from Germany and Japan. 

In Japan, where sterilization and abortion were legalized for 
medical, economic, and eugenic reasons in 1948, with the result that 
well over one million abortions were recorded in 1954, main 
reason is unquestionably the desperate threat to Japan’s economic 
existence stemming from the rapid population increase on a small. 
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very densely populated and fully developed island which no longer 
sees conquest as a means of expansion. 

Deserving of more serious consideration in other Western coun¬ 
tries are the more limited reforms introduced, first, in Sweden in 
1938, and later followed by Denmark and Finland. Apart from 
medical indication, i.e. serious danger to the life or health of the 
mother - the ground of abortion recognized in most Western coun¬ 
tries - and of ‘humanitarian’ abortion, where the woman has 
become pregnant through a criminal act such as rape - again a situa¬ 
tion in which probably most of the common-law jurisdictions would 
come to a justification of the abortion by roundabout ways, as in 
Bounw*s case - the Scandinavian laws also permit abortion on 
account of‘weakness* of the prospective mother, and on certain 
eugenic grounds (danger of transmission to the offspring tlirough 
hereditary channels of insanity, mental deficiency, or serious physi¬ 
cal disease). More far-reaching proposals for abortion on grounds of 
‘social indication*, i.e. where the advent of the child might inflict 
upon the mother lasting misery or distress, have so far been rejected. 
The administration of these acts is entrusted to medical boards, and 
it is only on their authorization that pregnancy may be terminated 
on one of the grounds stated in the law. It is perhaps equally signifi¬ 
cant that, simultaneously with this statutory reform, the Scandina¬ 
vian states have encouraged the setting up of contraceptive clinics, 
together with their far-reaching social welfare legislation, which 
includes maternal welfare centres, subsidized housing, far-reaching 
tax relief for families with children, and other measures designed to 
increase the well-being of families. Although in Sweden, where the 
experience is longest, the new laws have brought about a very sub¬ 
stantial increase in the number of official abortions, there is some 
controversy as to its effect on illegal abortions.’® 

Unless we accept the absolute condemnation of abortion on any 
ground - a philosophy unacceptable to this writer on ethical grounds 
as well as because of its contempt for the social facts - we will always 
be faced with a difficult problem of adjustment. A modern Western 
legislator must recognize that abortion is a very major social pheno¬ 
menon in any country, and that the alternative is between giving it 
some legal outlet or driving it entirely underground. As for the limits 
of legalization, the recognition of the legality of abortion in the case 
of serious threat to life or health of the mother should be far more 
clearly and definitely recognized than it is at present so that numer¬ 
ous medical practitioners will no longer have to refrain from per¬ 
fectly justified abortions because of the possible threat to their 
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position. The necessity for such verification is all the greater as a 
substantial number of medical practitioners will continue to refuse 
any abortion on religious grounds. It is as desirable that they should 
be legally and morally protected in their personal faith, as it is 
undesirable that the religious views of any group should tyrannize 
die whole medical profession and community. 

Beyond danger to life and health, an open recognition of the 
defence on the grounds given in the Scandinavian laws, for humani¬ 
tarian or eugenic reasons, should raise no serious problem. 
Threatened with many other disasters, mankind has no interest in 
the multiplication of defective children who will be a burden to 
themselves and to others, nor is there moral justification to compel 
mothers to have children in the circumstances of Bourne^ case. 

Abortion for ‘social indication’ proper will remain a more con¬ 
troversial matter. To this writer it seems that, where a board com¬ 
posed of public officials, social workers, and experienced doctors 
should decide that the continuation of a pregnancy would gravely 
affect the life of a family, abortion should be permitted. The legiti¬ 
mation of such carefully controlled grounds for abortion, following 
the pattern of recent Scandinavian legislation, would be likely at 
least to narrow the glaring discrepancy between the letter of the law 
and the social reality in every modern country. The law of abortion, 
as it now stands in the great majority of countries, is not, like the law 
punishing murder or theft, a generally effective deterrent against 
the commission of the offence. Its most important effect has been to 
deter qualified practitioners from performing abortion in cases in 
which they would feel medically and morally justified to do so, and 
thereby to put a great majority of abortions into the hands of quacks 
who exercise a profitable, dangerous, and clandestine profession. 
The present law of abortion, as it prevails in the common-law 
countries and many other States, has not proved to be an effective 
instrument of social control. It remains as it is largely because of the 
adamant position of an influential religious and political minority, 
which, in turn, makes it politically inexpedient for many who hold 
different convictions to press their own point of view. 

The state of the law has induced some critics^^ to reject the 
criminal sanction as altogether fallacious, since it has involved 
‘social evils greater than the alleged evil of abortion itself, without, 
in fact, preventing abortions’. That such is the case, it would be 
diflScult to deny. The only reason for advocating the more limited 
extension of the legitimacy of abortion as described earlier is that 
public opinion, in most countries of the Western world, would not 
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presently support the radical jump from a narrowly confined 
legalization of abortion to the complete abolition of criminal sanc¬ 
tion. Hence, the more cautious and controlled extension of the 
Scandinavian pattern seems to be a more realistic approach to the 
problem. 


EQUALITY OF HUSBAND AND WIFE IN 

THE MARRIAGE COMMUNITY 

In the present century, the social and economic position of the 
married woman has changed more drastically than in any previous 
period of Western history. In the predominantly agrarian economy 
of earlier centuries, the wife played the part of the manager, though 
not the head, of the household, guarding the children, preparing 
meals, supervising the staff in the wealthier families, and generally 
managing the internal economy of the household.'^ ^ In the increas¬ 
ingly industrialized and urbanized society of the nineteenth century, 
these conditions changed drastically. But the social and legal con¬ 
cepts, framed in earlier centuries, of the supremacy of the husband 
were preserved and, indeed, to some extent magnified in the Vic¬ 
torian middle-class conception of the patriarchal father, majestically 
and often pompously ruling the family in his wisdom. 

MATRIMONIAL PROPERTY LAW 
The matrimonial law - both of the civil-law codifications of the 
nineteenth and early twentieth centuries, and of the common-law 
jurisdictions -- reflects this social supremacy of the husband. In the 
civil-law world - except for the recent statutory reforms in Scandi¬ 
navia and West Germany - community property systems predomi¬ 
nate. Until well into the present century, and to some extent even 
today, community property means largely that ‘husband and wife 
arc one, and the husband is the one’. Throughout the nineteenth 
century, and in some legislations such as that of the Province of 
Quebec even at the present time, the married woman remains 
severely limited in her freedom of movement and in the right to dis¬ 
pose of her own property. Community property systems, whether of 
the full community variety or of the more limited type such as the 
community of acquests, embody the principle of the supremacy of 
the husband.’^ 

In the common-law jurisdictions, the common law proper, classi¬ 
cally exposed in Blackstone’s Commentaries on the Laws of England^^^ 
enshrines the superiority of the husband. The married woman was 
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incapable of owning, acquiring, or disposing of tangible or intan¬ 
gible movable property, as well as of disposing of immovable pro¬ 
perty (without her husband’s consent). A similar position prevailed 
in Scotland through the jus mariti^ which made all the wife’s movable 
estate, acquired before or after marriage, the husband’s property 
and gave him the right of administration over her entire estate. 
Being incapable of acquiring or disposing of property, the married 
woman was also considered incapable of assuming responsibility for 
any debts which the law might have imposed upon her. It was only 
through equity that a gradual change occurred. Originally, it was 
for the protection of family fortunes against the depredations of 
extravagant husbands that equity developed the concept of the 
‘separate property’ of the married woman, over which she, herself, 
was considered capable of disposing, without the concurrence of the 
husband. Simultaneously, however, equity admitted the ‘restraint 
upon anticipation ’ by which the family of the wife was enabled to 
shield the property settled upon a married woman from disposal 
by her under the influence of her husband. But the equity concept 
of‘separate property’ paved the way in England and, through the 
adoption of the English common law in the majority of the American 
common-law jurisdictions, also in the United States for the gradual 
introduction of the new public policy of equality of husband and 
wife. In England, a statute of 1882 created a statutory separate 
estate (all the wife’s real and personal property acquired before or 
after marriage) over which any married woman had free control. 
The restraint on anticipation was abolished in several stages and, 
finally, in English legislation of 1949.’® By a parallel process, the 
common-law jurisdictions of the United States^® have enlarged the 
equity concept of separate property into a general system of separ¬ 
ate ownership and administration, on a basis of equality of the assets 
of husband and wife.’’’’ Thus the modern common-law jurisdictions 
- in England, the majority of the American states, the common-law 
provinces of Canada, and in the other British Dominions which 
share the common-law tradition - have coupled the notions of 
equality and separateness. Together with the legal supremacy of 
the husband, they have abandoned the legal concept of community 
in the management of the marriage. They have recognized the 
claim to free mobility and responsibility of the modern married 
woman by constituting her an equal but separate partner in the 
marriage household. 

At the same time, the civilian systems - responding, though in 
very unequal measure, to the same social pressures, namely, the 
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gradual transformation of the position of the married woman from 
domestic inferiority to equal partnership ~ have attempted to 
modify the systems of community property so as to give greater 
legal freedom to the married woman. This process is, however, far 
from complete. Vestiges of inequality between husband and wife 
remain in all the legal systems which preserve a community 
property regime - be it the full community or the community of 
acquests, or anotlier of tlie four or five variants of community 
regimes. It is only in Soviet law, which, in the Family Code of 1926, 
introduced the community of acquests,^® that - consistent with the 
recognition of the full legal equality of the woman - the legal status 
and capacity of the married woman is in no way different from that 
of the husband or from that of an unmarried woman."^*^ ‘ Marriage 
creates no limitations upon the capacity of a wife as a legal person.’®® 
But in France which, in the Code Civil, introduced the era of 
modern statutory community regimes, the disabilities of the m arried 
woman remain considerable, despite recent extension of the wife’s 
capacity to contract. The Code itself gave to the husband the most 
extensive power of administration and disposal over the assets of the 
community. Though this did not extend to the wife’s immovables, 
the change of emphasis in industrialized society from land to other 
assets served, if anything, to increase this predominance of the hus¬ 
band. Reforms in the present century have empowered the married 
woman to deal freely witli her own salary and her own savings, and 
to act for the community in cases where the husband is unable to 
exercise his normal power of administration. But major inequalities 
remain. In Quebec, which has modelled its law upon the Code 
Civil, but is socially a long w^ay behind the mother country, the 
position of the married woman remains inferior. 'The husband ., . 
is the lord and master of the community property as well as of the 
revenues of the separate property of each of the consorts, since these 
revenues belong to the community’.®^ 

The German Civil Code of 1900 similarly provided for a statutory 
community of all except certain reserved assets of the wife. The 
husband had tlie sole administration as well as the usufruct of all the 
properties falling into the community. In the eight states of the 
United States in which community regimes apply, under the in¬ 
fluence of French or Spanish antecedents, the prevalent regime is 
that of the community of acquests, i.e. of property acquired by 
cither spouse after marriage, unless it is specifically reserved by a 
donor from such a community. But in these systems, too, it is the 
husband who alone has the power of administration over the com- 
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munity property,®® except that, in some states, the wife may dispose 
freely over her own earnings, and that, in some cases, husband and 
wife must join in real-property transactions.*® It is, of course, pos¬ 
sible, under any of these legal systems, to exclude the statutory 
community by marriage contract or to provide for alternative 
methods of management. However, in family law, the proportion of 
such arrangements is insignificant. It is on the whole confined to the 
marriages of propertied people, into which the wife brings a con¬ 
siderable property of her own, or where she runs a separate business. 
The great majority of family households are run, without settle¬ 
ments or marriage contracts, according to the statutory principles 
laid down in the law of the land. It is, therefore, the statutory or 
common-law regime that is of overwhelming practical significance. 
Except for the U.S.S.R., those countries which have introduced full 
equality of the spouses have done so by abandoning or drastically 
modifying the traditional community-property system altogether. 
The basic principle of reform - introduced by the model Swedish 
Marriage Code of 1920 - which is substantially identical with the 
laws of Denmark, Finland, Iceland, and Norway and whose con¬ 
cepts have, to a large extent, been incorporated in the West German 
Matrimonial Property Law of 1957 - is that the property of both 
spouses remains entirely separate during marriage, with full 
independence and equality on the part of both to administer their 
property, while, on the dissolution of the marriage, the ‘ matrimonial 
property’, i.e. all property of both spouses other than certain gifts or 
other property declared separate, is equally divided between the 
spouses. Thus the community idea applies not during marriage, but 
only upon its dissolution for the purpose of an equitable settlement,*^ 
This means, in effect, separation of property during marriage. The 
community idea is preserv^cd only as an accounting procedure on 
the dissolution of marriage, not as a partnership during marriage. 

An extremely complicated process of accounting is necessary to 
determine how the matrimonial property is to be equitably divided 
on the dissolution of the marriage,** Even if one ignores the appar¬ 
ently successful experience of the new Soviet family law in intro¬ 
ducing the community of acquests coupled with full equality of the 
spouses, because of the relatively limited proportion of privately 
owned assets,*® there remains the testimony of an eminent contem¬ 
porary French jurist :*’ 

The community of acquests presents practical advantages which ex¬ 
plain its very widespread application. Of the statutory community, it 
maintains the essential element of participation by two spouses in the 
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gains realized during marriage; the conjugal association is applied to an 
effective and equitable merger of pecuniary interests. But at the same 
time the personal patrimony of the spouses remains intact, whatever its 
composition. The adoption of the community is reconciled with the 
traditional idea of the conservation of assets inside the family. 

The importance of the community idea in the management of 
family affairs is tellingly illu.strated in certain recent developments 
within the common-law jurisdiction, especially in England. As 
stated before, the emancipation of the married woman in the 
common-law world has been affected by a coupling of the idea of 
liberty with absolute separation of goods. In some common-law 
jurisdictions, notably in the Western Provinces of Canada and some 
American states in the United States, a certain recognition of the 
community element is found in the legal acknowledgement of the 
matrimonial homestead, over which the husband has no power to 
dispose without the concurrence of his wife, regardless of the formal 
property rights. Apart from this exception, significant mainly in 
rural areas, and the introduction of the joint income and property 
concept into Federal Tax declarations by husband and wife in the 
United States,®® the common-law jurisdictions seem to have been 
content, until recently, with the principle of full separation. But 
recent judicial developments in England indicate that a factual 
community of work and property, which controls the overwhelming 
majority of working family households, cannot be altogether 
ignored by the law. The most significant of a number of remarkable 
decisions by the English Court of Appeal is the judicial creation of a 
‘new equity’ in favour of the deserted wife, a partial substitute for 
the homestead. In Bendall v. MeWhirier^^ and a number of other 
cases, it was laid down that the right of the wife to occupancy of the 
matrimonial home survives the consortium. The deserted wife has 
been held entitled to continue to occupy the matrimonial home, 
although legal title is vested in the deserting husband, by a right 
analogous to an irrevocable contractual licence. In other deci¬ 
sions,®® it has been held that where husband and wile have both 
contributed during marriage to certain acquisitions, such as the 
purchase of a house, ‘ and where it is not possible or right to assume 
some more precise calculation of their shares’, the division should 
be on a fifty-fifty basis, irrespective of the fact that unequal amounts 
may have been contributed. Here again, the idea of partnership 
prevails. The wife contributes through her work to the education 
of her children and the management of the household as much as the 
husband who goes out and earns. The same, of course, applies 
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where bodn spouses go out and work in a business, profession, or for 
wages. In the latter case, however, it is generally easier to establish 
the identity of the separate contributions.®^ 

The impact of these ideas of equality and partnership is illustrated 
by the Report of the Royal Commission, Seven of the nineteen members 
of the Commission actually advocated the introduction of a measure 
of community property into the law of England and Scotland - a 
revolutionary reversal of a long tradition.®^ The majority recoiled 
from such ‘a striking departure from the traditional law’ (only a 
little less alien to Scottish than to English law). 

But, with only one dissent, the Commission supported introduc¬ 
tion of the homestead principle into English and Scottish law, in 
advocating that, in cases of desertion, neither spouse should be able 
to turn out the other spouse or take away any of the essential con¬ 
tents of the home without an order of the court, which, on applica¬ 
tion by the other spouse, should also be empowered to restrain (by 
an order capable of registration as a land charge) that spouse from 
disposing of the house or its essential contents, or surrendering the 
tenancy. 

In cases of divorce, nullity, or judicial separation, the husband or 
wife who has obtained the decree should be able to secure a court 
order providing for residence and/or substitution as tenant, and/or 
an equitable division between husband and wife of the contents of 
the matrimonial home. 

The legal developments here described tend to bring the law 
closer to die facts of life in the great majority of marriages, where, 
husband and wife pool their earnings and capital and, more and 
more frequently, achieve a partial community of property through 
joint tenure of land and joint bank accounts. 

Basically, the same kind of social transformation has operated in 
the civilian and common-law jurisdictions of the Western world. In 
the civilian systems, the entrenched power of the husband as Tord 
and master’, with unilateral poweis of management and disposal 
over the wife’s property, is fighting a rearguard battle. The solution 
has been in part to give both spouses equal powers of management. 
But in other cases, such as those of Scandinavia and West Germany, 
it has been found preferable to keep them separate and equal in the 
actual management of the marriage and reserve the community idea 
to equitable apportionment. Conversely, the common-law jurisdic¬ 
tions are coming to recognize the defacto community of marriage by 
actual or proposed restrictions on the unilateral power of either 
spouse to dispose freely of certain matters of joint concern, by 
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protecting the deserted wife in the possession of the matrimonial 
home against the deserting husband, by protecting the wife, like 
other dependants, against arbitrary wills by means of a minimum 
portion. The systematic ~ and the actual - gap between the 
two systems is thus diminishing to the extent that they recognize 
the transformation in the position of the modern married 
woman. 


PARENTS AND CHILDREN 

Inevitably, the transformation in the economic and social condition 
of the modern family has profoundly affected the legal relationships 
between parents and children. It is naturally least pronounced, or 
totally absent, in societies which have not yet felt any substantial 
change in the traditional status of the family, such as many of the 
contemporary Muslim societies. It is most pronounced in the 
societies which have most strongly felt the impact of the change in 
the position of modern women and children, and which are most 
exposed to the influence of economic, physical, and social mobility 
that characterizes urbanization and industrialization. In the 
common-law jurisdictions, which have been subjected to gradual 
evolution, the adaptation is also a gradual and continuing one. In 
some other legal systems, where there has been a radical social and 
constitutional change, the transformation is more abrupt.®® 

The transformation of the relationship between parents and 
children can be summed up under three major headings: (i) the 
replacement of the more or less absolute powers of the father, based 
on property rights, by broader moral and legal responsibility to¬ 
wards his children; (2) the translation of the social and legal emanci¬ 
pation of the married woman into a corresponding equality of 
rights and duties towards the children; (3) the increasing responsi¬ 
bilities of the State and other public authorities for the welfare of 
children. 

In the common-law jurisdictions, a lingering survival of the 
earlier emphasis on property rights has generally made it necessary 
to express changes in the legal relationships between parents and 
children by statutes regulating the functions of the Chancery Courts 
or their modem successors.*’ In the most recent of the Continental 
statutory reforms, however, the West German Gleichberechtigungs- 
gesetz of 1957, amending the Civil Code of 1900, the duty of care is 
formulated as part of the general nexus of relationship between 
parents and children: 



Family Law 207 

The child stays, as long as it has not come of age, under the parental 
power of his father and mother. 

The father and the mother have ... by virtue of their parental power 
the right and the duty to look after the person and the property of the 
child; the care for his person and property comprises the power of legal 
representation.®* 

The care for the person of the child specifically comprises the 
right and the duty ‘to educate, to supervise, and to determine his 
residence’.*® 

In tills modern formulation, the accent is properly shifted from 
the supervisor)' functions of guardian courts to the normal relation¬ 
ships of parents and children. 

A principal aspect of the duty of care is the duty to support the 
child. Here again, the common law has only gradually, and by no 
means unanimously, developed a legal, as distinct from a moral, 
duty of the parents, ‘regardless of any statute, to maintain their 
legitimate minor children, the obligation being sometimes spoken 
of as one under the common law, and sometimes as a matter of 
natural right and justice, and often accepted as a matter of course 
without the assignment of any reason’.^*® In some American juris¬ 
dictions, the obligation of parents to support their minor children 
is still regarded as a moral, and not a legal, one under the common 
law.^*^ Similarly, it has recently been stated to be the English posi¬ 
tion that ‘ the liability of a parent to maintain his or her child arises, 
not under the common law, but under various statutory pro¬ 
visions’. ^*2 

Such duty now exists under a variety of statutes.^®* Again, the 
duty of maintenance is stated comprehensively in the amendment 
of the German Civil Code by the Statute of 1957: 

The spouses ‘are mutually obliged to maintain the family adequately 
through their work and their assets. . . , The adequate maintenance 
of the family comprises everything that, considering the circumstances of 
the spouses, is necessary to meet the costs of the household and to satisfy 
the personal wants of the spouses and the needs of their common children 
entitled to maintenance.*^®* 

Correspondingly, the parent of a minor child is not only em¬ 
powered to administer his assets, but he is also legally entitled to the 
services and earnings of the child,until the latter is ‘ emancipated’.^®® 
The occurrence of ‘ emancipation’, and the practical significance of 
this control over property and earnings of the child is, of course, 
greatly affected by the vastly increased habits and possibilities of 
minor children of working age ~ long customary in the working 
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classes, but increasingly practised among the middle classes of the 
Western countries - to take employment, or training, coupled with 
earnings outside the family. In this they are legally supported by the 
right, long recognized by the common law, to contract for ‘neces¬ 
saries’. It has been held that ‘where . . . the parent in authority 
permits the child to contract for himself, emancipation in respect of 
earnings may be implied.*^®® In some cases, the condition under 
which the parental control over the proceeds of the labour of the 
child is lost has been formulated by statute. Thus, the Georgia Code 
provides that the parental power shall be lost by: 

I. Voluntary contract, releasing the right to a third person. 2. Consent¬ 
ing to the adoption of the child by a third person, 3. Failure of the father 
to provide necessaries for his child, or his abandonment. 4. Consent of 
the father to the child^s receiving the proceeds of his own labour, which 
consent shall be revocable at any time. 5. Consent to the marriage of the 
child, who thus assumes inconsistent responsibilities, 6. Gruel treatment 
of the child.^®’ 

The restriction and regulation of the once unconditional paternal 
power over the child has been accompanied by the increasing recog¬ 
nition of the mother’s rights and obligations. This is a necessary 
corollary to the modern emancipation of the married woman, of her 
recognition as a person equal in status to her husband and contri¬ 
buting fully to the maintenance of the family, whether she goes out 
to work, in employment, the exercise of a profession, or the conduct 
of a business, or whether she contributes her share through respon¬ 
sibility for the household. The German Act of 1957 recognizes this 
evolution by emphasizing the right of every married woman to earn, 
while emphasizing her primary sphere in the family. Both spouses 
are under an obligation to collaborate in the professional business 
of the other spouse in so far as this is usual in the conditions under 
which the spouses live. 

The wife complies with her obligation to contribute to the maintenance 
of the family by her own work normally through the conduct of the house¬ 
hold; she is obliged to engage in gainful work only in so far as the work¬ 
ing capacity of the husband and the revenues of the spouses arc not 
sufficient for the maintenance of the family, and in so far as it is not in 
accordance with the financial circumstances of the spouses that she should 
use her own capital assets.^^® 

While, in the common-law jurisdictions, the primary obligation 
for maintenance still generally rests with the father, ^ the trend is 
clearly in the same direction. This finds expression in the generally 
rather conservative Report of the British Royal Commission - 
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that in England and Scotland the principle that husband and wife are 
jointly liable for the maintenance of the children should be followed in 
any matrimonial proceedings in which the question of maintenance of 
children arises.^^® 

Again, this only expresses the reality of contemporary conditions 
in the Western world, where ~ 

while husband and wife arc living together it usually happens that both 
help to support the children in proportion to their respective means. 

Where, as in Soviet Russia, the right and the practice of married 
women to work outside the family is widespread and officially recog¬ 
nized, it is logical that the law should stipulate the duty of mutual 
support of parents and children. The practice of the Soviet courts 
and public authorities has emphasized this duty of mutual main¬ 
tenance.^^® 


The Status of the Illegitimate Child 

The unfortunate, and often tragic, status of the illegitimate child in 
the great majority of modern Western family laws is an outcome of 
the Christian conception of the monogamous marriage. In poly¬ 
gamous societies, ‘children are the desideratum*, not too great an 
emphasis is placed on their source But it is only the philosophy 
of original sin and the fall from grace that can justify the continuing 
discrimination against the illegitimate child. It can hold that to be 
born out of wedlock is a curse visited on the bastard by a destiny that 
he must accept, as part of the immutable order of nature, which 
ordains the monogamous Christian family. As we have seen, this 
philosophy no longer dominates modern family law" outside the 
strictly Catholic domain. To the consideration that an individual is 
entitled to be protected in the attainment of his possibilities, as a 
human being potentially equal to all others, must be added the par¬ 
ticular iniquity of punishing the innocent product of a non-marital 
union. Yet the principle of moral responsibility as a regulator of 
rights and duties in family law^ is still abandoned by its upholders 
when it comes to the illegitimate child. Penalized in social and 
public life, it is still regarded by all too many as outside the normal 
fabric of society. 

Admittedly, a satisfactory alternative to this morally indefen¬ 
sible attitude is not easy to find. To equate an illegitimate child for all 
and every purpose vsdth legitimate children is clearly not possible 
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without undermining the legal principles of the monogamous 
family. This is quite apart from the practical difficulty of discovering 
the father in the large number of cases where the illegitimate child is 
the unwanted product of chance encounter. The very least the law 
can do is to minimize the misfortunes of children born out of wed¬ 
lock. In the first place, it can, and should, encourage the legitimation 
of children by subsequent marriage. Legitimation is now recog¬ 
nized in a large number of laws. But this is subject to considerable 
limitations. Under Scottish law, for instance, a child is not legiti¬ 
mated by the subsequent marriage of its parents, unless they were 
free to marry at the time of its conception. In England, the position 
is the same except that the relevant date is that of the birth of the 
child. In the recent Report of the Royal Commission on Marriage 
and Divorce, a minority of seven argued persuasively that this 
differentiation stigmatized children for the shortcomings of their 
parents. Socially, there is everything to be said for making any 
children, born at any time to a man and woman who subsequently 
become husband and wife, legitimate, and full members of the 
family. Yet, a majority of the Commission held that 

so long as marriage is held to be the voluntary union for life of one man 
with one woman, that conception is wholly incompatible with the pro¬ 
vision that one or other of the parties can, during the subsistence of the 
marriage, beget by some other person children who may later be 
legitimated.,.. Any departure from that conception can only be made 
by ignoring the essential moral principle that a man cannot, during the 
subsistence of his marriage, beget lawful children by another woman. It 
is unthinkable that the State should lend its sanction to such a step, for it 
could not fail to result in a blurring of moral values in the public mind. 
A powerful deterrent to illicit relationships would be removed, with 
disastrous results for the status of marriage as at present understood. 

For the contention that the possible subsequent legitimation of 
an adulterous child may be an incentive to adulterous relations, 
there is, of course, no evidence, and it seems patently contrary to 
common experience. And what the majority considered as ‘un¬ 
thinkable,’ was regarded as highly desirable by seven other greatly 
respected members of the same community as well as by most 
other civilized communities.^^® To many ~ among them the present 
writer - it seems equally ‘imthinkable’ that men and women with 
a sense of moral responsibility as it permeates Western law, should 
condemn innocent persons to a permanent status of legal and social 
inferiority even where their own parents want to provide a home 
for them. 
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A second modest reform, advocated by the Report, is the exten¬ 
sion of the law as it obtains in many Continental countries and in 
Scotland, which holds children of a void marriage to be legitimate, 
and entitled to the ordinary rights of succession, where, at the time 
of the marriage, one or both of the parties to the marriage was (or 
were) ignorant of the impediment (putative marriage). 

The vast majority of the illegitimate children will remain un¬ 
affected by such modest reforms, controversial though they still 
are. Far more important to the majority is the - as yet exceptional 
~ recognition of a family relationship between the child and the 
unmarried father. Under the Norwegian law of 1915, for example, 
the illegitimate child has the same relationship to the father as to 
the mother. It is entitled to bear the father’s or the mother’s name, 
and it also has a claim to maintenance and education by both, the 
economic situation of the more favourably placed parent deter¬ 
mining the type of education. Moreover, both parents qualify for 
custody of the child. What is perhaps important is that the search 
of paternity is a duty put upon the State rather than on the mother. 
Generally, the illegitimate cliild under such a law is equally related 
to both his parents - as it should be, provided, of course, paternity 
can be established. It still lacks equality with the legitimate child 
living under the protection and the permanent bond of the family. 
But this is probably as far as the law can go in a society where the 
Western monogamous family is recognized as the basic institution 
of union between man and woman. 

THE STATE AND THE FAMILY 

Every modern State is taking an active and, often, a command¬ 
ing part in the regulation of family life. Many of these functions are 
of a judicial or quasi-judicial nature and go back to the traditional 
role of the courts as guardians of the weak and unprotected. In the 
history of the common law, these functions originated with the 
equity jurisdiction of the Chancellor, who became the guardian of 
persons and properties of infants. Today, the supervisory and pro¬ 
tective functions of the Chancery are exercised not only by Chancery 
divisions or equity courts proper, but also by a multitude of special¬ 
ized tribunals, such as juvenile courts, family courts, domestic 
relations courts, and the like, as well as by county courts and mag¬ 
istrates’ courts.^®® Although adjudication arises, in the form of 
maintenance or custody actions or disputes about property settle¬ 
ments, overwhelmingly this jurisdiction is of a supervisory and 
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administrative character. ^ is in that capacity that a court may 
make ‘such order with respect to the property in dispute ... as he 
thinks fit’^*2 Qj. authorize a deserted wife to continue to reside in 
the matrimonial home; decide on the custody of children in the 
case of divorce, give its consent or assistance to the parents in the 
education of the children, ^ approve or reject an application for an 
adoption order, appoint tutors or executors, and exercise a multi¬ 
tude of other supervisory activities. The extent of these judicial, 
quasi-judicial, and administrative functions of State courts is an 
indication of the social importance of the family, and of the respon¬ 
sibility which the State has traditionally felt for the children. But 
the care which was once concentrated on the protection of property, 
has now been greatly enlarged, and partly changed in character, 
in line w^ith the extension of the social-welfare functions of the 
modern State. In regard to economic subsistence, the primitive 
beginnings of earlier poor law legislation have been broadened into 
general schemes of public assistance, such as the British National 
Assistance Legislation of 1948. It is in regard to the social welfare of 
the neglected child as a person that the most significan t developments 
have taken place. 

The greatly increased role of the State in the life of the family 
arises from the general pattern of modern State organization. 

On the one hand, the number of obligations imposed upon the 
members of the family has drastically increased compared with 
even a century ago. Compulsory school education, often including 
higher education, compulsory health tests, and military service are 
now standard law in many countries. By establishing the appropriate 
institutions, the State assumes a large responsibility for the material 
and spiritual development of the growing child, a responsibility that 
formerly resided entirely in the parents. Correspondingly, through 
the provision of public-school education and the maintenance, at 
the expense of the State, of those ser\'ing in the Armed Forces, the 
State takes over some of the financial responsibilities of the parents. 
Some countries have, in recent years, gone further by establishing 
a State-financed national health service.^** In these countries, the 
State regards it as a duty to provide for the health of its citizens, and 
it thereby takes a great financial burden from the individual fanxily, 
which it redistributes among the general taxpayers of the nation.^*® 
Every contemporary State, to a greater or lesser extent, further 
distributes the burdens of the family by comprehensive social-insur¬ 
ance schemes. Basic pillars of social insurance are unemployment 
insurance, health insurance, old age^and retirement pensions, and 
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death benefits in the case of the demise of the insured, usually the 
breadwinner. While tliey greatly differ from each other in detail, 
all these schemes arc generally financed by a combination of com¬ 
pulsory contributions by employees and employers, and a contri¬ 
bution from the State out of the general budget (i.e. by the 
taxpayer). A growing number of States - among them I ranee, Ger¬ 
many, Great Britain, and Canada - now grant family allowances as 
a public contribution to the cost of bringing up children. The alter¬ 
native method of tax exemptions for dependants is, of course, less 
beneficial to low-income families which pay little or no tax. 

To these State supports for the family must be added various 
forms of workmen’s compensation, which give the employed - at 
least the industrial worker ~ a minimum compensation for accident 
suffered in the course of employment, regardless of the fault of the 
employer. At times, workmen’s compensation is merged in a national 
insurance scheme, as in the contemporary legislation of Great 
Britain. In any case, the statutory' compulsion, and the usual ad¬ 
ministration of these schemes by a State authority, such as the 
Workmen’s Compensation Board, also serve to take over some of 
the burden otherwise imposed upon the family. 

For the purposes of our discussion of the relation between family 
and the State, the most interesting aspect of these manifold schemes 
of social security, public pensions, or public assistance is that they 
arc gradually developing a family law that, in many respects, 
differs from that dev’^eloped in civil codes or case law. Thus, under the 
National Assistance Act, a woman is as much liable to maintain a 
husband and her childreji as the man is liable to maintain his wife 
and children. Yet, the private family law of England and most 
other common-law jurisdictions still discriminate between the 
obligations of husband and wife. Again, the tribunals instituted 
for the purpose of determination of claims under the British National 
Insurance legislation have held that, for the purpose of calculating 
the extent to which one member of the family is maintained by any 
other member, the earnings of all members of a household must be 
considered as a common family fund, to which some contribute 
more and others less than the cost of maintaining them.^®^ To take 
another discrepancy between the common law and the public law 
of family relations, during the last World War, the military autlxori- 
ties regarded a ^defacto wife’ in Great Britain as entitled to depen¬ 
dents’ allowance to the same extent as a properly married wife. 
That this frequent discrepancy between the ‘private’ family law 
and the family law of the modern welfare state is not an isolated or 
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national phenomenon, is shown by the following observation made 
about developments in the United States: 

The notable point about this congeries of federal pension plans making 
payments to surviving spouses is that in administering them the Federal 
Government does not consider itself bound by the various state rules of 
law, whether of domestic relations or of matrimonial property. There is 
thus growing up a vast body of federal family law, largely in the form of 
administrative rulings, which is independent for the most part of the state 
rules governing other legal incidents of the lives of the persons concerned. 
This body of law has not been adequately described or investigated by 
legal scholars up to this time:^^'* 

Does this growth of an ‘ administrative ’ family law, arising from 
a vast and complex network of modern social-welfare obligations, 
indicate an undermining of the whole concept of the family ? Does 
it mean that an impersonal bureaucratic macliine is gradually 
replacing the personal responsibility which members of a family, 
and, in particular a husband and wife, have towards each other ? 

There are, of course, those who maintain that any social-security 
scheme imdermines the personal sense of responsibility of the hus¬ 
band as provider. This argument is on the same plane as that which 
regards unemployment insurance as an improper interference of 
the State in the natural vicissitudes of life. It ignores the fact that 
the structure of modem industrial society, with the shadow of all¬ 
destructive wars hanging over it, has undermined the stability of 
conditions of employment and the sense of personal security. In no 
country does social security go so far as to eliminate or even sub¬ 
stantially reduce the incentive for the various members of the 
family, and for the main breadwinner in particular, to improve 
the standard of living of the family by his work. But in so far as 
modern social-security provisions ban, for millions of families, the 
spectre of total misery, in cases of death or disability of the bread¬ 
winner, they surely do not loosen or weaken family tics, but, on 
the contrary, they provide the conditions for a fuller and happier 
family life by removing at least the worst aspects of total insecurity. 
This has been amply demonstrated by the remarkable rise of birth¬ 
rates in most Western countries after the last World War, in condi¬ 
tions of stable employment and increased social security. 

Contrary to many dire predictions, millions of modern families, 
to whom contraceptives are known and easily accessible, have pre¬ 
ferred the joys and responsibilities of parenthood to the greater 
material comfort and freedom of movement of childlessness. 

The social-security schemes of the modern State recognize the 
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family as an essential unit in it. They seek to strengthen the family, 
although, in the process, the growing public family law may modify 
a great deal of the traditional private law of the family. Here, as in 
other fields, only a combination of public and private respon¬ 
sibilities can create conditions that are in accordance with 
contemporary social needs. 
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THE IDEAL OF FREEDOM OF TRADE: 

SOME BASIC ANTINOMIES 

Of all the basic ideals of modern liberal democracy, that of freedom 
of trade is perhaps the most ambiguous, and the most elusive. To 
some it means mainly the expression of a social philosophy: freedom 
of private trade and business from all government interference.^ To 
others, it has essentially an international connotation: removal of 
restrictions from the free flow of trade among nations, as sym¬ 
bolized by tariffs, import quotas, currency restrictions, bilateral 
treaties, and other instruments of modern economic nationalism. 
The partly successful endeavours to establish a common market 
and free trade between the nations of Western Europe, through the 
European Goal and Steel Community and the more recent Euro¬ 
pean Economic Community, illustrate this aspect of freedom of 
trade as much as the recurrent struggles in the United States, be¬ 
tween the high tarifi' forces and those favouring a relatively more 
liberal international trade policy, through participation of the 
United States in the General Agreement on Tariffs and Trade 
(G.A.T.T.) and the proposed Organization for Trade Cooperation 
(O.T.G.). 

Our main concern, however, in this chapter will be with the 
difficulties and contradictions inherent in the Benthamite idea of 
free trade as commonly accepted by liberal economic philosophers: 
that all citizens within a legal community should be given an equal 
start, an opportunity to trade freely which, through the pursuit by 
each trader of his economic advantage, would work out to the 
common good. 

Like a field of runners who start but do not finish together, the 
field of initially equal free traders soon thins out: favoured by 
resources, ability, ruthlcssness, or luck, some competitors will out¬ 
distance others. They will accumulate economic power, which will 
enable them to push others against the wall, devise restrictive 
schemes which underpin their own stronger position, or, in extreme 
cases, establish a complete monopoly which extinguishes compe¬ 
tition, For the strong or lucky, freedom of trade just means freedom 
to expand; it means the survival of the fittest and the eventual de¬ 
struction of the weak. To the others, however, it means the opposite: 
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a duty of the community to restore, as far as possible, conditions of 
freedom of competition. This means restraint by legislative interven¬ 
tion and, at least to some extent, a denial of the veiy idea of freedom 
of trade. For inevitably, any legislature which seeks to establish legal 
rules preventing the consequences of uninhibited competition, by 
which the strong may destroy the weak, must establish an admini¬ 
strative apparatus, often of great complexity. This is the dilemma of 
all anti-trust legislation. Every industrial society needs some compe¬ 
tition ; but none can afford to let it develop without any interference, 
lest a surfeit of competition should lead to the destruction of all com¬ 
petition, Nor have attempts to apply the Socialist postulate of 
socialization of industrial enterprise eliminated the problem. 
The Soviet Union, which has transferred all industrial produc¬ 
tion of any significance to the State, has, since 1923, attempted to 
restore conditions of compe^tition by giving relative autonomy to 
industrial units and stimulating competition between them. 2 Those 
countries which, like Great Britain and France, have created 
an economic society mixed of public and private enterprise, 
attempt to approximate the public enterprise as far as possible to 
commercial companies operating in comparable competitive 
conditions.’’ 

Leaving aside the problem of total or partial socialization, the 
different countries have gone different ways to solve the dilemma. 
And the sharpest contrast is, perhaps, between the major represent¬ 
atives of the common-law world, Great Britain and the United 
States. Spurred by the more ruthless methods of a new and vigor¬ 
ously expanding competitive society, both Canada and the United 
States began to enact fairly radical anti-trust legislation at the end 
of the nineteenth century (Canada in 1889, the U.S. in 1890). 
Some salient features of this approach to the problem of freedom of 
trade will be analysed later in this chapter. Great Britain and, with 
it, most of the British Commonwealth,^ until a few years ago, 
rested content with judicial interpretations of the common law of 
restraint of trade, while anti-trust legislation in the United States 
and Canada pushed the common law on restraint of trade into the 
background. The contrast is dramatic. Although the Monopolies 
Act, 1948, and the Restrictive Trade Practices Act, 1956, arc likely 
to reduce drastically the importance of the English courts in the 
adjudication of restrictive trade practices, in favour of the investi¬ 
gatory, administrative, and special judicial agencies created by 
these two statutes, the role of the courts in the development of the 
common law of restraint of trade remains important. 



Freedom of Trade and Policy 221 


JUDICIAL IMPASSE AND STATUTORY 
INTERVENTION 

By eliminating the tort of conspiracy as an effective legal weapon 
in the struggle between conflicting social groups - capital and la¬ 
bour, rival unions, or rival trade associations ~ the House of Lords 
restored a kind of rough equality between them. Except for patho¬ 
logical cases of‘disinterested malevolence*, the decision permitted 
organized economic or social groups within the State to fight it out 
with each other, without legal restraint, except always for the use 
of specifically illegal means, such as physical coercion or black¬ 
mail. The tort of conspiracy no longer serves, as it once did, as a 
means of preventing or restricting the organization of labour while 
failing similarly to constrain collective pressures in business. 

But the far more influential and vital spheres of coercion by 
corporate group pressure were left in an unsatisfactoiy and un¬ 
realistic state by the escapist approach of the courts. The presump¬ 
tion that restrictive agreements, if reasonable between the parties, 
were not against the public interest, left the field free for the many 
types of restrictive agreements, recently classified by a learned 
writer,® in five categories: 

(1) simple contracts between two or more parties, limiting com¬ 
petition inter se, or limiting the competitive scope of trade rivals 
of a party to the contract ; 

(2) contracts creating a relatively permanent relationship 
amounting sometimes to a trade combination; 

(3) unincorporated trade associations; 

(4) cooperative marketing agencies or incorporated trading 
societies; 

(5) monopolies organized as companies. 

The British courts had failed to impose any effective restraint on 
such favourite economic weapons as price fixing, typing clauses, 
production quotas, collective boycotts, monopolistic exploitations, 
and other forms of restraint. On tlie other hand, the courts remained, 
until very recently, equally passive in regard to the growing quasi¬ 
public power enjoyed by organizations capable of making or break¬ 
ing the livelihood of a vast proportion of the citizens of a country. 
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British Anti-trust Legislation 

Meanwhile, many factors tended to accelerate the concentration of 
economic resources and power. Competition as a basic principle of 
economic life has never been as vigorously supported in England 
and other parts of Europe as in the United States. In the absence 
of legal controls by the courts restrictive practices continue to 
prosper. They were encouraged in part by such factors as defence 
needs in two world wars, the concentration of research and tech¬ 
nological resources in many fields of modern industry, and the 
general trend towards standardization of production. More than 
anything else, it was perhaps the challenge of the post-war economic 
crisis, wiiich threatened to leave an impoverished Britain too far 
behind in the race for exports, that produced a remarkable change 
of attitude expressed in the two important statutes of 1948 and 
1956. Monopoly and restrictive trade practices were at last seen to 
be a major public problem, too great to be Ic^ft to the haphazard 
and, on the whole, ineffectual treatment of the courts. The Mono¬ 
polies Act, 1948, as amended in 1953, did not follow' the model of 
the American and Canadian legislation, w'hich condemns in prin¬ 
ciple all restrictive agreements. It provides for the establishment of 
a Monopolies and Restrictive Practices Commission charged with 
the duty of making iuctuiries into industries and trades. But the Act 
does not condemn monopoly or restrictive practices as such. The 
Monopolies Commission is charged with the duty of reporting on 
individual situations.® 

Under the 1948 Act, it is for the Government to act or othei wise 
on the Reports of the Commission. The main significance of the 
Act, and of the work of the Commission, is that it has, for the first 
time in generations, directed the attention of the British public to 
restrictive trade practices as a general problem. 

But the Monopolies Commission ~ and following most though not 
all of its recommendations, the British Government - has hitherto 
dealt with the situations on an ad hoc basis. The Commission has, 
for example, recommended the termination of certain exclusionary 
practices, including the revision of the rules of some traders* associa¬ 
tions. It has recommended official price control to prevent the use 
of monopoly power, whether by groups of firms acting together or 
by individual firms. It has not condemned simple price-fixing 
agreements in all cases, although it has condemned the collective 
enforcement of exclusive dealing arrangements, resale price main- 
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tenance, and other widely prevalent collectively enforced restrictive 
practices. On the other hand, the Commission has nert recom¬ 
mended any action which would alter the structure of an industry. 
In the case of the match industry, it has conceded that a mono¬ 
polistic structure was more or less inevitable. In that case, the Com¬ 
mission did, however, recommend official controls of various types 
to prevent an abuse of monopoly power. 

The Act of 1956 goes one step farther in the direction of the con¬ 
demnation in principle of monopolies and other restrictive prac¬ 
tices. Certain classes of restrictive agreements and arrangements, as 
specified from time to time, have to be registered.’ Any registered 
agreement may be challenged by an independent registrar before a 
Restrictive Trade Practices Court, consisting of five judges and up to 
nine lay members.® A challenged agreement is presumed to be 
against the public interest, unless the court is satisfied that it does 
not unreasonably operate to the detriment of the public. Collec¬ 
tive enforcement of resale price stipulations, but not price-fixing 
as such, is prohibited unconditionally. 

The new British legislation, which is similar to that of some other 
European countries, notably Norway, Sweden, the Netherlands, 
and more recently South Africa, stands half-way between the former 
‘ do nothing * approach of the common-law courts and the per se pro¬ 
hibition of the Sherman Act and of the Canadian legislation. The 
completely untenable maxim that a restrictive agreement reason¬ 
able between the parties must be presumed to be in the public 
interest has at last been thrown overboard, and the opposite pre¬ 
sumption established. An independent judicial agenev has the last 
word, but it is not a pure law court. The majority of the members of 
this new court are not lawyers, but persons ‘appearing to the Lord 
Chancellor to be qualified by virtue of. . . knowledge of or experi¬ 
ence in industry, or public affairs’. 

The first few decisions of the new court indicate that the change 
is likely to be more than one of form or legal theory. In its first major 
decision, the court invalidated the restrictions imposed by a federa¬ 
tion of manufacturers, wholesalers, and retailers of medical and 
pharmaceutical products, under which the proprietary medicines 
made by its manufacturer members could be sold to the public only 
under the control of registered pharmacists. These restrictions 
affected about onc-third of the total manufacturers, and an equal 
proportion of the sale of all proprietary^ medicines. Partly because a 
majority of the products could reach the public without these 
restrictions, and partly because the public was sufficiently protected 
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by existing legislation, the court held these i;estrictions not justified 
as ‘reasonably necessary to protect the public* and therefore as 
against public policy under section qi of the Act.® Of even greater 
economic importance was the invalidation, by the court, of the 
Lancashire Yarn Spinners’ Agreement, which had protected the 
weaker members of this ailing industry ~ suffering from increased 
competition by cheaper Asian cotton exports ~ by a minimum-price 
scheme. Having weiglied carefully the dangers of increased unem¬ 
ployment and the closing down of marginal concerns, which would 
result from the invalidation of the scheme, against the benefits of 
open competition, the court held that the public detriment from 
excess capacity in the industry and (to a lesser degree) the mainten¬ 
ance of high prices and the loss of export trade prevailed, and the 
restrictions were not, therefore, in the public interest.^® This deci¬ 
sion is likely to result in a far-reaching reorganization of the lian- 
cashire cotton industry. 

The indirect effects of this new legislation and its interpretation 
far outweigh the recorded decisions. Already numerous agreements 
have been revised or terminated in the light of the Act.^^ This is an 
important illustration of the effect which modern legislation can 
have on established economic and social practices. 

Thus one more important field has been taken from the sphere of 
case law and the jurisdiction of the common-law courts, and b<;en 
subjected to judicial statutory regulation and procedures. But it 
would be hard to deny that this was anything more than a long over¬ 
due response to the failure of the common-law courts to cope with a 
task which was entrusted to them for so long. 

AMERICAN ANTI-TRUST LEGISLATION 

In the United States and Canada - whose legislation is similar in 
principle though not in detail - the ordinary courts have played a 
decisive role within a statutory framework. It has been for them to 
interpret the sweeping scope of clauses such as sections i and 2 of the 
Sherman Act: 

Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal. . . 

Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several States, or with foreign 
nations, shall be deemed guilty of a misdemeanor . * . 
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Section 4110!' the Canadian Criminal Code is more detailed, but 
similarly comprehensive.^® 

Both the United States and Canada have important supplement¬ 
ary anti-trust legislation. In the United States, the Clayton Act of 
1914, as amended in 1950, added a number of specific illegal prac¬ 
tices and situations, among them, tie-in sales or leases and mergers. 
By another Act of 19^4? the Federal Trade Commission was estab¬ 
lished as a quasi-legislative agency, to conduct investigations and 
make reports to Congress. It was also given authority to proceed 
against ‘ unfair methods of competition’. The Canadian Combines 
Investigation Act, 1910-52, requires investigations into ‘combina¬ 
tions, mergers, trusts, or monopolieswhich have ‘operated or . . . 
are likely to operate to the detriment or against the interest of the 
public, whether consumers, producers, or others*. Two investigating 
authorities, namely a Director of Investigation and Research, and 
the Restrictive Trade Practices Commission are established to 
investigate these practices, which may or may not lead to prosecu¬ 
tion. While the emphasis in Canadian law is on criminal prosecu¬ 
tion - there are no civil remedies and the power to order structural 
changes in the industries concerned would at least be constitution¬ 
ally questionable in view of the reservation of legislative power in 
matters of‘property and civil rights* to the provinces - the United 
States legislation knows criminal prosecution as well as civil suits 
and administrative or judicial orders that may involve far-reaching 
structural chiingcs in ownership and management including the 
divestiture of holdings. Another apparent dififcrcnce between the 
United States and the Canadian legislation, namely, the emphasis 
of the latter on the ‘public interest* as a criterion, which is absent 
in the text of the Sherman Act, has not in practice led to any signi¬ 
ficant difference of approach.^® 

The courts in both countries have generally shied away from an 
investigation of the complex economic facts which would be neces¬ 
sary for an evaluation of restrictive practices from the standpoint of 
the public interest. The Canadian courts have, despite the apparent 
contrary legislative injunction, evaded this task more definitely 
than the United States Courts, which have, in the nearly seventy 
years of the history of the Sherman Act, vacillated between uncon¬ 
ditional condemnation of restrictive practices, and a discriminating 
appraisal of the factors that might or might not make certain prac¬ 
tices excusable. Considering the sweeping character of the statutory 
prohibitions, and the complexity of the economic and administra¬ 
tive problems involved, it is not surprising that the courts should 

T-L.C.S.-H 
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have vacillated between what is commonly described as the per se 
rule and the rule of reason.^® The battle has been more open and 
articulate in the United States, where the whole problem of anti¬ 
trust has, since the inception of the Sherman Act, played an out¬ 
standing role in the legal and general public life of the country. 
Similarly sweeping Canadian legislation began to aflect industry 
and business in a major way only after the Second World War. 
Broadly speaking, the American judicial interpretations have veered 
from an at first literal application of section i - which knows no 
defence of reasonableness - to the establishment of the rule of reason 
in the first Standard Oil case of 1911,^’ which set forth as the econ¬ 
omic objectives of anti-trust policy the avoidance of arbitrary and 
unreasonable prices, of limitation of production, and of deteriora¬ 
tion of commodities. Under this guidance, the legal threat to indus¬ 
try and business remained fairly weak until the New Deal in the late 
1930s initiated a new period of vigorous enforcement of anti-trust 
law, an approach which celebrated its judicial triumph in the 
famous Alcoa decision rendered in 1945 by the Second Circuit Court 
of Appeal through Judge Learned Hand.^® That case went far in 
establishing the per se rule, by holding that the then near-monopoly 
of the Aluminium Company of America was condemned by section 
2 of the Sherman Act regardless of intent, reasonableness of prices, 
or other economic or moral factors. On the whole, this has remained 
the basic approach of the United States as of the Canadian courts. 
Both have repeatedly, though by no means unanimously, stressed 
the principle of free competition as an unconditional objective of 
the legislation. It may be that the American and Canadian courts in 
following the per se rule and thus refusing, though not consistently, 
the examination of such economic factors as the reasonableness of 
prices and profits, have avoided the fallacies of the English courts 
in their somewhat naive interpretation of the ‘public interest* in 
regard to restrictive covenants. But they have, at the same time, 
evaded problems that remain open. As Justice Brandeis, himself an 
ardent critic of ‘big business’, said in a famous dissenting 
judgement: 

The refusal to permit a multitude of small rivals to cooperate, as they 
have done here, in order to protect themselves and the public from the 
chaos and havoc wrought in their trade by ignorance, may result in 
suppressing competition in the hardwood industry. These keen business 
rivals, who sought through cooperative exchange of trade information to 
create conditions imder which alone rational competition is possible, 
produce in the aggregate about one-third of the hardwood lumber of tlie 
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country. This court held in United States v. United Stales Steel Corporation^ 
251 U.S. 417, that it was not unlawful to vest in a single corporation 
control of practically the whole shoe-machinery industry. May not these 
hardwood lumber concerns, frustrated in their efforts to rationalize 
competition, be led to enter the inviting field of consolidation ? And if 
they do, may not another huge trust with highly centralized control ovar 
vast resources, natural, manufacturing, and fmtmcial, become so powerful 
as to dominate competitors, wholesalers, retailers, consumf*rs, employees, 
and, in large measure, tlic community ?^** 

These observations illustrate once again the danger of over¬ 
simplification, of the ‘all or nothing" approach to complex social 
and economic situations. Clearly, cooperation between rivals is 
often beneficial and in some cases even necessary for survival. It may 
be the only answer to extermination by more powerful competitors. 
On the other hand, cooperation may reach dimensions at which it 
stultifies all competition and impedes technical and economic 
progress. No general formula can answer in advance or lay down 
infallible tests for infinitely various situatirins. It may well be that 
the ‘ ordinary ’ law courts do not feel sufficiently equipped to handle 
the intricate economic or technical investigations inherent in an 
appraisal of‘reasonableness’ of ctatairi restrictive practices. Cer¬ 
tainly, the answer canmit be found in the simple equation of public 
and private interests applied by tlic llritish courts in their inter¬ 
pretation of restrictive trade covenants,-® If that attitude is correct, 
then the task of a discriminating ajipraisal of trade practices must 
be entrusted to certain other official agencies, either an investi¬ 
gatory body such as the British Monopolies Commission or the 
Canadian Restrictive Trade Practices Commission, or mixed 
tribunals such as have been introduced in recent British, Scan¬ 
dinavian, and South African legislation. It may be that a com¬ 
bination of all these methods will best cope with the problem: 
investigatory bodies for research and analysis; special tribunals 
with expertise on economic and technical matters to deal with 
specific restrictive practices and their relation to the public interest; 
and the ordinary law courts to deal with damage actions and 
criminal prosecutions. 

To translate this problem into terms of an age-old controversy of 
legal philosophy: a basic philosophy of values must underlie any 
legal approach to the problem of excessive concentration of econ¬ 
omic power and other restrictive practices and situations. But the 
answer to a problem which is as complex as modern industrial 
society as a whole cannot be sought in dogmatic deductions from 
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‘natural-law’ premisses. It is, as in so many other fields, a matter of 
conflicting interests and values: the interest in reasonable coopera¬ 
tion against the interest in vigorous competition; the interest in 
technological development and pooling of research against the 
interest in competitive endeavour in the improvement of produc¬ 
tion; the interest of the producer and trader against those of the 
consumer; the interest in international cooperation in the develop¬ 
ment of resources, or for other reasons (c.g. in the case of the Iranian 
Oil Consortium) against the danger of private international cartels, 
which would arrogate to themselves an international power that 
pertains to the public, not to the private sphere. This list could be 
indefinitely extended. 

At least, it seems that in recent years a new interest taken in the 
subject in so many countries that left it formerly neglected, may lead 
to a gradual approximation of the ‘radical’ approach of Canada 
and the United States on the one hand, and the more discrimina¬ 
tory and casuistic approach of the other countries, including Great 
Britain. It is a field in which an intelligent comparative study might 
help to deepen the understanding of a problem whose interest and 
importance reaches far beyond that of the sphere of the lawyer. 

The area of controversy can at least be limited, if not eliminated, 
by the remarkable measure of agreement that exists in the con¬ 
temporary legislation of the United States and Canada on the one 
hand, and of Great Britain, Germany, Norway, Sweden, the Nether¬ 
lands, on the other hand, as to restrictive practices which must be 
presumed to be objectionable. These would seem to comprise any 
collective measures of repression or exclusion of entries or discrimin¬ 
ation; strict market allocations through production quotas or other 
measures; fraudulent and collusive tenders; prevention of the use of 
patented or unpatented inventions; price cutting by ‘fighting 
brands i.e. products specifically designed to drive a competitor out 
of business through the use of superior economic resources; tying 
arrangements; and clearly monopolistic situations. The new British 
legislation regards such practices as prima Ikcie objectionable and 
North American jurisprudence has long concentrated on similar 
practices as the most essential instances of restrictive practices under 
the Sherman Act and the Canadian Criminal Code. That more and 
more matters are beyond the scope of a lawyer untrained in econo¬ 
mic science or other non-legal branches of knowledge, is not 
surprising. It is a reflection of the complexity of our society. We 
should therefore come more and more to regard specialized courts 
or other quasi-judicial agencies, which are not exclusively staffed 
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with lawyers, not as 'extraordinary* courts, but as a new form of 
tribunal demanded by the social conditions of our time* 

CONCLUSIONS 

The conclusions to be drawn may be thus summarized: 

1. Individual freedom of economic movement, in all spheres, has 
increasingly been displaced in the industrially developed countries 
of the West by the self-organization of the different economic inter¬ 
ests. It has led both to a predominance of c:olIective action against 
opposing interests, and to a rigid policy of disciplinary control and, 
if necessary, ostracizing of outsiders or rebels within a particular 
group by the predominant organization. 

2. The courts have gradually come to recognize as legitimate, 
within very w'ide limits, the power of group organization to replace 
the individual in the economic struggle. The recognition, at first 
halting in the case of collective labour action, is now extended to all 
types of labour, trade, and professional organizations, and the 
checks imposed by the test of reasonableness (in regard to con¬ 
spiracy, restrictive covenants, and blackmail) would operate only in 
very exceptional cases. 

3. In dealing with restraint of trade, conspiracy, and similar 
problems, the courts have conspicuously failed to develop the 
notion of‘public intercist’ to any real significance. 

4. The common law of restraint of trade is gradually being dis¬ 
placed by extra-judicial and statutory developments. This has long 
been the case in the United States and Canada which, since the end 
of the nineteenth century, have looked to anti-trust legislation for 
the restoration of a modicum of fair conditions of competition and 
a market economy regulated by competition. 

The new British legislation follows a somewhat different pattern. 
Unlike the Canadian and the United States legislation, it combines 
investigation by a public commission with publicity by registration 
and adjudication by a tribunal composed of a minority of lawyers 
and a majority of non-lawyers. 

5. The problem of excessive economic power used for restrictive 
practices and the elimination of weaker competitors is thus coming 
to be recognized more and more universally as a major problem of 
public policy. There are, however, still differences in the approach 
to the problem, as between recent British, German, or Scan¬ 
dinavian legislation on the one hand, and that of the United States 
and Canada on the other hand. 
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6 . While these and other legislative and administrative measures 
have proved an indispensable brake on the steady progress towards 
a greater concentration of power in corporate and quasi-corporate 
groups, they have not been able to arrest, let alone reverse, the 
process.®^ 
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Corporate Power, the Law> and 
the State 


In this chapter vve shall be concerned with some significant aspects 
of the growth of corporate power and their effect on the legal foun¬ 
dations of modern democracy. The growing aggregate power of the 
industrial giants, of the labour unions, of the charitable foundations, 
and of certain other organized groups, compels a reassessment of 
the relation between group power and the modern State, on the one 
hand, and the freedom of the individual, on the other. An appreci¬ 
ation of the major problems involved requires an analysis of the 
legal factors which have, until recently, excluded tlicm from a 
juristic discussion commensurate with their social significance. 


LEGAL Cl OAKS OF CORPORATE 
POWER 

Ironically enough, the immense sociological and juristic aspects of 
the problem of group power within the State have largely remained 
hidden behind accidents of legal form, especially in the Anglo- 
American system. Here, four legal factors have combined to shield 
the growth of group power from legal control: first, the ability and 
the custom of powerful organizations - which do not engage in 
commercial operations themselves - to remain unincorporated and, 
therefore, to escape many of the liabilities of the corporate person; 
second, the versatility of the trust device which mitigates to a large 
extent the clumsiness of the unincorporated society; third, the 
limitations of equitable remedies which have, to a large extent, pre¬ 
vented the courts from remedying abuses of power by organizations 
in regard to their members unless ‘ property ’ interests were involved; 
last, an excessive liberality in the interpretation of the ‘ charitable 
trust’ which has permitted many business undertakings to be 
clotlied in the form of charitable foundations. 

To understand the extent to which major social evolutions have 
been hidden by the combination of a number of technical devices, 
we must turn back to the brilliant analysis given by Maitland well 
over half a century ago. In several striking passages he has charac¬ 
terized the social function of the English trust as that of supplying a 
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personalized substitute for the far more comprehensive use of cor¬ 
porate devices in German law. 

But there are two achievements of the trust which in social importance 
and juristic interest seem to eclipse all the rest. The trust has given us a 
liberal substitute for a law about personified institutions. The trust has 
given us a liberal supplement for a necessarily meagre law of corpora¬ 
tions. ^ 

[M]any reformers of our ‘charities’ have deliberately preferred that 
‘charitable trusts’ should be confided, not to corporations, but to ‘natural 
persons’. It is said - and appeal is made to long experience - that men 
are more conscientious when they arc doing acts in their own names than 
when they arc using the name of a corporation.'*^ 

But apparently there is a widespread, though not very definite belief, 
that by placing itself under an incorporating Gesetz^ howev er liberal and 
elastic that Gesetz may be, a Verein would forfeit .some of its liberty, some 
of its autonomy, and would not be so completely the mistress of its own 
destiny as it is when it has asked nothing and obtained nothing from the 
State.® 

Maitland’s theme is the contrast between the personalized 
English concept of trust and the impersonal, ‘ collectivized German 
concept of an association (Verein), an incorpoi-atcd public institu¬ 
tion (Amtalt), or a private charity (Stiftung). The trust has enabled 
himdreds of important corporate institutions to remain unincor¬ 
porated because ‘ the hedge of the trust’ made possible a continuity 
of legal relationships and a stability of property rights which Conti¬ 
nental law could not provide without a corporate form. The com¬ 
bination of trust and contract relations has enabled institutions of 
immense social and economic significance, such as the Stock 
Exchange and the Inns of Court, to remain unincorporated. 

None of Maitland’s brilliant generalizations would appear to 
remain unimpaired in the mid twentieth centuiy. In the first place, 
the contrast between Continental and Anglo-American legal devices 
in the field of unincorporated associations and endowments seems 
to have narrowed considerably ; in the second j^lace, unincorporated 
associations have acquired so many attributes of legal personality 
that the difibrence between incorporated and unincorporated 
bodies, though Still important, is no longer fundamental; in the 
third place, the reluctance of charities and other institutions to in¬ 
corporate has greatly lessened. The advantages of incorporation are 
increasingly outweighing the snobbism of aloofness, while in the 
United States and Canada the heavy taxation demands of the 
modern welfare state and the tax privileges accorded to all charit- 
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able foundations have led to a veritable flood of charities, most of 
which are incorporated. * 

But perhaps the greatest problem suggested by Maitland^s thesis - 
a problem infinitely more acute today than at the beginning of the 
century ~ is the social and political danger of the assumption that an 
association, corporate or unincorporated, merely by being in form 
private rather than public, should still enjoy the far-reaching im¬ 
munity from judicial or other official control which the courts have 
accorded it. In this field above all, economic and social develop¬ 
ments of the last half-century make a re-examination necessary. 

THE AMERICAN FOUND ATION - SOG lA E 

AND LEGAL IMPACTS 

Perhaps the most important modern institution in the field of group 
power - and it contrasts dramatically with Maitland’s picture of 
clubs, religious associations, and charities preferring the hedge of 
the trust and the anonymity of unincorporated status - is the ‘ foun¬ 
dation’ which flourishes in contemporary America. 

The foundation is largely an American creation. No doubt the 
accumulation of vast wealth was one reason for its rise; another - at 
least in the days when Carnegie, Rockefeller, and others perpetu¬ 
ated their names through their now world-famous bequests - was 
unquestionably a desire of wealthy and successful men to purge their 
consciences before God and man, and to justify the acquisitive 
society which had enabled them to accumulate enormous riches by 
leaving a vast proportion of their wealth for the benefit of mankind,* 
But in recent yeai's these reasons for the earlier foundations have 
become less important, and the incorporated foundation or trust 
has become predominantly a business device, a paramount instru¬ 
ment in the struggle between tJie demands of the modern welfare 
state and the wish of the individual entrepreneur to perpetuate his 
fortune and his name. The greatest and most influential of the 
foundations (Ford, Rockefeller, Carnegie) arc the creations of 
individuals or families, but the large foundations of the future will 
increasingly be the creations of corporations. The desires to give and 
to perpetuate the name of the individual or corporate donor are 
undoubtedly still important motivations, but the immense growth 
in the number and size of foundations in recent years® suggests that 
business considerations play an increasing role. By either bequeath¬ 
ing or giving during his lifetime a proportion of his estate to a per¬ 
manent institution established for officially recognized charitable 
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purposes, the donor, usually the controller of an industrial or busi¬ 
ness empire,’ achieves a number of purposes.® In the United States 
gifts to such organizations are exempt from gift taxes, and bequests 
to them are deductible for estate-tax purp)oses. The organizations 
themselves are normally exempt from income tax, property tax, and 
other taxes. A charitable gift inter viuos is an allowable deduction 
from the taxable income of the donor.The absence of the latter 
privilege in English law may be one reason why incorporated 
charities arc not so widespread in Britain (apart, of course, from 
the vastly greater capital wealth of United States business). 
Otherwise, motivations for the establishment of charitable com¬ 
panies are very similar.The arithmetics of these benefits vary 
from year to year and arc, of course, subject to legislative clianges. 
Unless, howc\'er, there were to be a fundamental change in legis¬ 
lation in regard to charitable gifts, the advantages of transferring 
both capital and annual income away from the personal estate of 
a taxpayer in the hi gh-income brackets or away from a corporation 
are very considerable.But in the age of the managerial revo¬ 
lution and the welfare state, a motive at least equal to that of 
providing a suitable mechanism ibr philanthropy and a tax-free 
reservoir for an otherwise highly taxable income is the power which 
the foundation gives to the conti ollcr ol‘ a business or industry to 
perpetuate his control.^*^ 

The recently established Ford Foundation, for example, by far 
the wealthiest of all, with assets estimated in excess of two billion 
dollars (at current market values), has undoubtedly greatly in¬ 
creased the scope of educational and other charitable activ ities to 
which foundations have contributed so much in the United States, 
but it also preserves the bulk of the Ford enterprise in the hands of 
the family . Originally all its stock in the Ford Motor Company was 
non-voting stock, and the Ford family retained ail the voting stock. 
This voting stock constituted a very small proportion of the total 
shares issued, however, and so the foundation received the bulk of 
the income of the company. In December, 1955, a new scheme was 
devised which enabled the foundation to convert part of its stock 
into voting shares and to offer these for sale to the public. 

The common voting shares sold to the public represent 60 per 
cent of the total number of votes, with certain restrictions on the 
right of any one person to hold more than a certain number of 
shares. The Ford family exchanged its old shares for a new class of 
non-transferable voting shares representing 40 per cent of the 
voting pow'cr. This arrangement assures continued control of the 
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enterprise to the Ford family, while it enables the Ford Foundation 
to diversify its holdings. 

A detailed analysis of the many methods and purposes for which 
the modern American foundation is used would greatly exceed the 
scope of this inquiry. It clearly represents a development strikingly 
different from the state of affairs which Maitland portrayed. As 
many modern jurists and sociologists have pointed out, ^ * the modern 
industrial enterprise has become a corporate empire within the 
State in which control of management is more important than 
nominal ownership of shares. Modern gov^ernment attempts to 
counter the accumulation of private wealth and power partly by 
supervisory regulation and partly by heavy taxation. The con* 
troUers of enterprises counter by divesting themselves of assets 
which they would otherwise pay to the State as income tax. At the 
same time they sanctify their name and give public proof of their 
sense of social responsibility through the establishment of charitable 
institutions. Examples arc know'n of large business concerns vesting 
their entire real-property assets in a controlled cliaritablc founda¬ 
tion and renting them back from that foundation.As long as 
charities retain the legal benefits and advantages which they have 
traditionally enjoyed - and it would be difficult for any legislature 
to take them away^® - the modern business corporation gains by 
diminishing its assets and its income. By this device persons and 
corporations not only reduce their liabilities without losing con¬ 
trol but also make their name a household word in philanthropy. 

The very complexity and size of the enterprises involved makes it 
necessary to establish these foundations as permanent and, almost 
invariably, incorporated institutions. They are mostly incorporated 
as membership or non-profit-making charitable coi'porations.^’ 
While they have no capital stock and may not distribute dividends 
or profits, and while they must hold their funds in trust for the 
charitable objects defined in the charter, their organization is very 
much like that of the ordinary business corporation. The charter 
is the empowering instrument; a board of directors, managers, or 
trustees administers it; and the larger foundations have vast staffs of 
executive officers, many of them highly paid. Provided its income is 
destined for charitable purposes, a corporation does not lose its 
charitable character by conducting a business enterprise.^® 



2^6 Society and the Individual 


THE SOCIAL IMPACT OF 
INSTITUTIONALIZED GIVING 

Growing out of the ancient legal device of charitable trust - devised 
in a pre-industrial age for an infinitely less organized society when 
the social functions and responsibilities of the State were relatively 
negligible - the modem corporate foundation is rapidly becoming 
a major power in modern industrial democracy. Although the 
influence of the charitable foundation on the public and social life 
of the nation is today very much more advanced in the United 
States than anywhere else, the reasons which foster its growth apply 
to a large extent everywhere, at least outside the Communist world. 
The institutionalization of large-scale giving is a necessary con¬ 
comitant of the growth of corporate pow er. The major reasons for 
the continued growth of the charitable foundation are likely to 
endure in our time, for they are partly inherent in the structure of 
modem industrial organization in all but completely socialized 
States. In the first place, the incidence of taxation, both income and 
succession, although fluctuating somewhat with varying economic 
conditions and government policies, is likely to remain sufficiently 
heavy to induce both wealthy individuals and corporations to 
divert as large a proportion of their disposable resources as possible 
away from the State as revenue collector to channels which they 
are in a better position to control themselves.^® Second, in the case 
of the relatively few but important major industrial enterprises 
which are still substantially under family control, the foundation is, 
as already mentioned, the best device to perpetuate the donors* 
control over the business. At the same time, such a giant family 
foundation is akin to the older foundations of the Carnegie and 
Rockefeller type in identifying the name of the donor forever with 
the educational and social improvement of the nation. In the eyes 
of the average person, the name of Ford today stands not only for 
a famous automobile but also for an institution that raises university 
salaries and improves education in India. 

But most of the major industrial enterprises have long been con¬ 
verted into depersonalized permanent institutions in which boards 
of directors, managing chairmen, and presidents, the symbols of the 
managerial revolution, have taken the place of the individual lords 
of business and industry of the nineteenth century. Such giant 
concerns as General Motors, General Electric, United States Steel, 
and Standard Oil of New Jersey - and most of the two hundred cor- 
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porations that are said to dominate the tempo and direction of 
economic life in the United States - are permanent institutions in 
which certain individuals hold great power for the time being, but 
come and go, while the institution survives. Correspondingly, a 
state of mind which Adolf Berle has described as ‘ corporate con¬ 
science*,®^ but which can, perhaps, more cautiously be called 
‘corporate self-consciousness*, is developing. Whether we attribute 
it to an increased sense of social responsibility, to a good sense of 
public relations, or even just to an enlightened consideration of the 
future needs of the corporations themselves,®® the fact is that the 
giant industrial corporations of today can no longer afford to pour 
their profits entirely into dividends or increased salaries. It is not 
tax reasons alone that compel an increasing number of them to give 
visible evidence of the kind of attitude that impelled Rockefeller, 
Carnegie, and others to leave their fortunes for the advancement of 
education. 

Nor can these big corporations, whose names and affairs are the 
subject of frequent public, discussion, afford to set up foundations 
that do not genuinely pursue the objectives for which they have been 
established. Fortunately, a high standard of integrity and genuine 
achievement, especially in the fields of higher education and medical 
research, was established by the older foundations, notably the 
Rockefeller Foundation and the various Carnegie institutions, 
which were, from their inception, detached from any industrial 
empire. While some of the lesser foundations of recent yeai*s appear 
to identify educational advancement with political propaganda 
(e.g. for ‘ free enteq:>risc’), the major foundations have scrupulously 
adhered to the objectives for which they were established. They 
function as public rather than private institutions, and they have so 
far survived without much injury the many, often grotesque, accu¬ 
sations of sponsorship of ‘subversive* causes of individuals, of 
‘internationalism’, and the like.®^ 

Inevitably these foundations are becoming one of the major 
institutional forces of the modern State. In particular, their influ¬ 
ence is of increasing importance in the determination of educational 
policy, the goals of research in all spheres, and the direction of 
tliinking in international affairs. The definition of charitable ob¬ 
jectives directs the foundations not only towards educational ob¬ 
jectives and scientific research, but also towards the promotion of 
international understanding and the furtherance of peace.®® In 
June 1956, the presidents of eight major private universities issued 
a statement laying down for their own guidance certain directives in 
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regard to corporate giving.^’^ So far it is fair to say that the major 
foundations have maintained the tradition, established by the 
Rockefeller and Carnegie foundations, of regarding themselves as 
trustees of education in a free society and have avoided interference 
with university policy or the attachment of strings to the vast gifts 
which they make. Senior officers of these foundations are men of 
integrity and high standards, often coming themselves from an 
academic background and behaving like civil servants rather than 
company executives. The great foundations have generally fur¬ 
thered objectives of universal acclaim, such as medical research or 
the increase of certain university salaries, but present conditions 
may change. 

In any event, gencjal pressures of public opinion cannot but have 
a certain influence on the choice of objectives by foundations which 
arc faced with floods of applications, while their decisions frequently 
incur congressional or press criticisms in an excitable socitMy pre¬ 
occupied with the dangers of subversion. When a foundation bears 
the name of an operative enterprise, any adverse publicity may 
affect the competitive position of the ‘parent’ corporation.-" Even 
where such direct implications are absent, most foundations will 
prefer to finance uncontroversial rather than politically contro¬ 
versial fields of education and research. The universities, in t urn, 
may prefer to encourage applications for grants that are likely to 
produce funds rather than those that might stir up controversy. 
The result may, in due course, be a very gradual though indirect 
restriction of the freedom of research that is, in any case, threatened 
by the disciplined society of our time. Such restrictions arc likely to 
operate less through direct censure than through the nari owing 
down of the scope of research. 

CORPORATE POWER AND THE STATE 

Organized industry and organized laboui’ have, in modern demo¬ 
cratic society, become giant and powerful social forces. It is only 
exceptionally, as in the case of the aluminium industry where until 
a few years ago one company controlled 90 per cent of the national 
production,^® that power is concentrated in a single corporation. 
More frequently, a small group of major concerns exercises joint 
dominion over the industry. The nation awaits with bated breath 
the result of negotiations between the ‘Big Three ’ of the automobile 
industry - General Motors, Ford, and Chrysler - and the United 
Automobile Workers, a major member of the A.F.L.-C.I.O. Simi- 
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larly, negotiations between the major steel firms and the United 
Steel workers set a pattern not only for industrial organization, 
labour relations, and the cost of steel production, but also for the 
economic life of the nation for years to come. The result of such 
negotiations has a decisive influence on the volume of production 
and the price level not only in the industry alfected but also in the 
many ancillary and subsidiary industries; and it has profound efl'ects 
as well on the general level of wages and national income. A nation¬ 
wide social trend is established when General Motors or United 
States Steel conclude a long-term contract with the appropriate 
labour union. 

To these two great types of organized corpoi ate power in modern 
industrial democracy must be added other forces that differ in im¬ 
portance from country to country. In the United States, as men¬ 
tioned, the charitable foundation, a by-product of corporate power, 
exercises an increasing influence of its own. In a number of Euro¬ 
pean countries, on the other hand, such as Great Britain, Germany, 
or in the Scandinavian States, the consumer exercises 21 considerable 
influence through the consumers’ cooperatives, organizations which 
have grown from relatively small non-profit-making cooperative 
ventures into powerful movements. Like the big industrial corpora¬ 
tions, they have become institutionalized; and, in some countries 
like Great Britain, they exercise a considerable political influence, 
usually t hrough one of the major political parties. 

So decisive is the combined influence of these powerful and tightly 
organized social groups within the State, that their relationship to 
the legal and political power of the modern State requires some re- 
evaluation. During the last few^ centuries the modern national 
State has had an increasing tendency to become the Leviathan of 
which Hobbes wrote, not only the repository of physical and legal 
restraining power and the protector of the nation against an external 
enemy, but also the main directive force in the shaping of the eco¬ 
nomic and social life of the nation. It has gradually absorbed, unified, 
and come to control most of the functions previously exercised by 
social groups - merchants, landowners, craftsmen’s guilds, churches* 
Are w e in the process of another dialectic reversal ? 

Only a generation ago advocates of‘pluralism’, such as Figgis or 
Laski, pleaded for more recognition of the social groups within the 
State - trade unions, churches, and others - in mitigation of the 
legal and ideological glorification of the State. A generation later, 
the question must be raised in all seriousness whether the ‘over- 
mighty subjects’ of our time - the giant corporations, both of a 
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commercial and non-commercial character, the labour unions, the 
trade associations, farmers’ organizations, veterans* legions, and 
some other highly organized groups ~ have taken over the substance 
of sovereignty. Has the balance of pressures and counter-pressures 
between these groups left the legal power of the State as a mere 
shell? If this is a correct interpretation of the social change of our 
time, we are witnessing another dialccric process in history: the 
national sovereign State - having taken over effective legal and 
political power from the social groups of the previous age - .sur¬ 
renders its power to the new massive social groups of the industrial 
age. 

Before attempting even a tentative assessment of such a general¬ 
ization, w'e ought to clarify the much used, but also much confused, 
concepts of‘State’ and ‘sovereignty’. To what extent has the State 
ever been more than a symbol, more than the machinery developed 
by the social and economic groupings struggling for supremacy 
behind the symbols of political sovereignty? On the one side, 
Marxist theory asserts that the State is no more than the structure 
erected by "the dominant class which moulds the State and its 
institutions according to its own interests and power. On the other 
side, Hegelian and Neo-Hegelian doctrine elevate the State into the 
positive embodiment of the ‘absolute spirit*, the highest develop¬ 
ment of human society, the integration of all the human and social 
forces which have, both logically and historically, developed in the 
processes of world history, There is no other aspect of Marxist 
theory which has been as fully refuted in history as the belief in the 
withering of the State and its coercive machinery. The country 
which has gone furthest in applying the Marxist theory^ of the social¬ 
ization of means of production, Soviet Russia, has politically and 
legally not only retained the trappings of sovereignty, but reached 
new heights of concentrated State power. Indeed, there is perhaps 
no other type of modern State in which the effective power of social 
groups within the State - industry, organized labour, cultural 
groups - has been so completely absorbed into State authority. For 
in the totalitarian States of Fascist persuasion - Nazi Germany, 
Mussolini’s Italy, Franco’s Spain - the real power of the State was - 
or is - not nearly so concentrated as it would appear. The Nazi State 
based itself on the integrated cooperation of certain groups which 
supported its purposes, in particular, the military and the industrial¬ 
ists.^^ The organized labour movement, believed to be hostile, had 
been destroyed. For a while, the organized political power of the 
State and the most powerful social groups in the State - the military 
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and organized industry®® - directed it together towards its doom in 
the common pursuit of conquest. But it was certainly not a question 
of one-sided domination, Hegelian ideology, in its nefarious identi¬ 
fication of‘the State* with any State as the ideal integration of all 
human and social forces in society, mainly servcid as a convenient 
ideological cloak for the unrestrained glorification of absolute 
State power. It was put in the service of Nazi philosophy as a justifi¬ 
cation for the destruction of all institutional obstacles, such as a 
free labour movement or an independent judiciary. 

In democratic societies, which permit and, indeed, depend on a 
certain play and balance of social forces within the framework of the 
institutional organizations of State, the picture is less clear. It would 
be as misleading to regard the modern democratic ‘State’ merely 
as a skeleton without flesh, a mere apparatus manipulated by 
various groups, as it w'ould be to identify the institutional framework 
of the State and the legal coercive powers which it exercises with the 
real social power and its distribution in the society. In the normal 
functioning of a democracy there is a perpetual struggle between 
various organized social forces striving to translate their particular 
interests and aims into legislative and administrative action. 
Clearly, the influence of any particular group is largely dependent 
on the weight behind it. Such weight can be measured not only in 
terms of numbers of members, but also in terms of financial re¬ 
sources, discipline, and organization. In our highly articulate 
society, public relations have become immensely important. The 
availability of mass media of communication, such as radio, tele¬ 
vision, and the press, has greatly increased the gap between the 
influence of the organized articulate pressure group and the mass 
of unorganized individuals. 

There are clearly dangers in this state of affairs. The most power¬ 
ful, wealthy, and highly organized group may succeed in identifying 
the ‘public interest’ with its own interests. There are, however, two 
important counterbalancing and mitigating factors. The first lies, 
in any normally functioning democracy, in the balance of forces, or, 
as it has recently been put by an American economist, in ‘ counter¬ 
vailing power*.®® A highly organized manufacturers* association 
may be faced by an equally well-organized association of whole¬ 
salers or retailers. The once overwhelming power of the owner of 
the means of production to dictate terms of employment, under the 
guise of contract, is today checked by the power of the labour uxxions. 
Farmers’ or consumers* cooperatives may check the power of the 
traders. However, the degree of organization and the power of these 
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various interest groups are grossly unequal, both inside one par¬ 
ticular country and between different countries. At the same time, 
there is an increasing tendency to consolidate small sectional groups 
into vast monolithic organizations. Bargaining between individual 
manufacturers and local unions is, at least in the major industries, 
increasingly replaced by nation-wide bargaining between an entire 
industry and a monolithic union, usually part of a national trade 
union or labour union organization. 

If the legal so\'ereignty of the modern State were indeed nothing 
more than the product of the pulls exercised by various social power 
groups, the ‘public interest’ or ‘national interest’ would dissolve 
itself into an uneasy balance between conflicting pulls. Marxism, at 
least, in its original dogmatic form, accepted this liypothesis and 
preached the rujcessily of displacing the identification of the interests 
of the dominant property-owning middle classes with those of the 
State by means of a revolution that would identify the interests of 
the proletariat with those of the State (followed by the Utopia in 
which the State would eventually wither away because exploita¬ 
tion w'ould no longer occur). Hegelianism, on the other hand, while 
preaching that ‘the State’ was the integration and the sublimation 
of all forces within society, inevitably substituted, in practice, an 
intensely' nationalist and socially conservative State for the abstract 
and universal ideal. For Hegel the perfect State, the culmination of 
world history, was, in effect, the autocratic Prussian monarchy of 
the eighteen-twenties. For the Neo-Hegelians it was the Nazi State. 

Modern democratic society docs not correspond to cither of these 
extremes. VVe should think of the State not in the Hegelian sense, 
but as something more than a mere computing machine of con¬ 
flicting social forces, a ‘ cash register, ringing up the additions and 
withdrawals of strength, a mindless balance pointing and marking 
the weight and distribution of power among the contending 
groups ’. Clearly, there is a ‘ reserve function ’ in the State.®® Acting 
tlirough the main branches of government ~ legislative, executive, 
judicial - it expresses and articulates, especially in times of crisis, 
national policies and sentiments which do not normally express 
themselves in organized pressure groups. Sometimes, this reserve 
power of the State as expressing the general interest is all but com¬ 
pletely paralysed, because of the particular distribution of group 
pressures within the State. An interesting illustration of this state of 
affairs is the contemporary situation of the Republic of Austria, as 
documented by an Austrian jurist, in a discussion of ‘The Protec¬ 
tion of the General Interest Against Particular Interests’ at the 
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Chicago Colloquium of the Rule of Law of September, 1957. As 
Professor Spanner pointed out, the coalition of the two major politi¬ 
cal parties which form the Government, and the corresponding 
absence of any Opposition, has led to the result that Parliament has 
no more than formal functions. Not only must there be agreement 
between the two political parties on any major question, with 
almost arithmetical apportionment of appointments to public posts 
in proportion to the votes cast, but also groups such as the trade 
unions and the Chambers of Commerce have extend(‘d their influ¬ 
ence into all spheres of economic and political life. According to this 
analysis, agreements arc reached between these groups on such 
matters as wages and prices which almost automatically pass into 
law. Parliament, the voice of the State, has no more than a formal 
‘rubber stamp’ function, sanctioning arrangements reached be¬ 
tween the two almt)st equally balanced dominant political and 
economic forces of the countly. It is regrettable that the direct 
impact of the unorganized public on State action should seldom 
occitr except under the pressure or threat of war. Faced with the 
threat of physical extinction, public opinion may impel legislation 
prohibiting commercially profitable transactions with y.)olential 
enemies.It may, and normally does, produce legislation against 
profiteering in times of scarcity. It tolerates or even demands 
official price controls. It puts a severe brake on strikes of more than 
local importance. In times of emergency the‘national interest’ may 
suddenly assume concrete importance in judicial condemnation of 
the tax dodger^^ who, in times of less stress, is regarded with leniency 
or even sympathy.^® 

But it is not only the occasional spurt that makes the Stale some¬ 
thing more than the point of balance between contending social 
forces. The modern State is expected to assume responsibility for 
an irreducible minimum of welfare functions far exceeding the 
traditional spheres of State activity: defence, foreign affairs, police, 
and a machinery of justice.®® In the United States no less than in 
Great Britain, France, Scandinavia, India, or the Soviet Union, the 
State is expected to give minimum insurance against such national 
vicissitudes as unemployment, sickness, and accidents suffered in 
the course of employment. The most conservative Republican 
Administration in the United States would not be permitted to 
watch passively — as it still could a generation ago -- a major depres¬ 
sion. It would be compelled by public opinion to enact a programme 
of public works and other relief measures designed to stimulate 
employment. Such a minimum programme entails continuous 
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heavy taxation. The cost of social insurance, whether borne by the 
taxpayer (as in the case of the British National Health Service) or by 
a combination of government, employers, and employees (as in the 
case of most other forms of social insurance), burdens the productive 
machinery of the State, Again, defence expenditure is a major and 
continuous financial charge on every major democracy. Clearly, 
each organized group, manufacturers, labourers, retailers, con¬ 
sumers, would improve its own position by having the one or the 
other of these burdens reduced. But it is not only balance of forces, 
it is an irreducible minimum of articulated demands of public 
opinion at a given time that xnakes it impossible to reduce basically 
the minimum responsibilities of the modern State.^° 

RECENT ANALYSES OF THE FUNCTION 

OF THE LARGE CORPORATION 

The emergence of the large industrial corporation - depersonalized 
and institutionalized ~ as a major social phenomenon and its impact 
on the legal, economic, and social structure of society have, not 
surprisingly, occupied the attention of American thinkers more than 
those of any other country. Since the end of the Second World War, 
several eminent iVmerican law^^ers, sociologists, and economists 
have attempted to analyse some of the long-term impacts of this new 
development. They have, again not surprisingly, arrived at very 
difl’erent conclusions. They agree only on one fact; that tlie big 
corporation can neither be legislated nor wished out of the fabric 
of modern industrial society; that it is an inevitable product of 
modern industrial technique, the organization of modern industrial 
society and the minimum demands for mass production, which a 
world constantly geared for possible war must make on the 
productive resources of the country. In 1946 Mr Peter Drucker pub¬ 
lished a study based on an analysis of the General Motors Corpora¬ 
tion.*^ Its central theme was that in contemporary American 
society the large corporation was ‘the institution which sets the 
standard for the way of life and the mode of living of our citizens; 
which leads, moulds and directs; which determines our perspective 
on our own society; around which crystallize our social problems 
and to which we look for their solution’.**'* In 1952 two challenging 
studies were published, one by a lawyer-administrator and the 
other by an economist. Both studies accepted the permanence and 
inevitability of ‘big business’, but arrived at different assessments 
of the legal and social policy which the community should adopt 



Corporate Power^ the Law^ and the State 245 

towards it. Mr David Lilieiithal, one-time chairman of the publicly 
owned Tennessee Valley Authority and later of the Atomic Energy 
Commission, emphatically came out in defence of big business as the 
agent of technical as well as social progress.^® He roundly con¬ 
demned the whole elaborate and cherished edifice of anti-trust 
legislation as a reactionary curb on the dynamic progress of society, 
which depended on big business, i.e. the large corporation. The 
real stimulus to competition he saw not in any artificial attempt to 
curb bigness or to forbid this or that practice, but in the constant 
challenge of better and more efficient technological and production 
processes, stimulated by the increasing competition between differ¬ 
ent industries and materials, such as wool and synthetic fibres, 
metal and timber, electricity, coal, natural gas, and - eventually 
~ atomic power.^^ Abuses could, if necessary, be remedied by public 
administrative controls. 

At the same time a Harvard economist, Kenneth Galbraith, sur¬ 
veying the structure of contemporary American capitalism, noticed, 
like Lilienthal, the curious antinomy between the constant drive 
towards bigness in industrial organization - reflected in the worship 
of the big executive, not only in the economic but also in the social 
scale of values - and the strong, almost axiomatic distrust of bigness 
in the political life of the nation.'^® Unlike Lilienthal, however, Gal¬ 
braith did recognize the need for some check on the unmitigated 
power of bigness. But he saw the check in ‘countervailing power', 
the emergence of powerful, organized economic and social groups, 
whose respective pulls and interests held those of the other groups 
in check. The great nation-wide retailers can check price policy 
abuses on the part of manufacturers. Organized labour counter¬ 
balances the massed power of organized business. None of the 
powerful economic groups within the State could get away with 
too much without being checked by one of the countervailing forces. 
On the whole, this analysis not only confirmed that contemporary 
American democracy was dominated by powerful social and 
economic groups rather than by an omnipotent State or a large 
number of free individuals, it also implied that the state of affairs 
was not nearly so dangerous as was often supposed. 

Shortly afterwards another ~ qualified - apologia for the present 
role of the big corporation was offered by Professor Berle.*® Accept¬ 
ing the fact that the two hundred or so largest corporations in the 
United States had a decisive impact on the economic and social 
development of the nation, Berie sees the principal restraining 
factor in the gradual growth of the ‘corporate conscience*, the 
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increasing transformation of the large corporation from the ruthless 
and essentially individualistic profit-seeking entrepreneur of the nine¬ 
teenth century to a social organism conscious of its public functions, 
its social responsibilities, and of the force of public opinion. These 
factors compel the large corporations of the present day, for ex¬ 
ample, to refrain from pushing prices of their products as high as 
any scarcity might economically allow them (as in the case of the 
post-war aiftomobile shortage).^’ They also compel the manage¬ 
ment of the large corporations to refrain from pursuing their own 
personal advantage in llic exercise of their administrative powers.^® 
At the same time the large corporations with international interests 
are often called upon to exercise quasi-diplomatic functions in 
delicate international situations, as in the case of the Iranian Oil 
Agreement of 1954. Berle acknowledges, however, that this process 
of transformation, especially in regard to employment contracts 
and employment policy, is far from complete.^® His concluding 
chapter on ‘Corporate Capitalism and the City of God’ gives a 
semi-theological flavour to his thesis that the large corporation is 
the principal organizational force of modern industrial society, not 
only in a purely economic or business sense, but as a political 
institution.®® 


THE qUASI-PUBLIG POWER OF THE 
LARGE CORPORATION AND THE 
PROBLEM OF LEGAL CONTROL 

One paramount conclusion emerges from the various representative 
analyses that have been sketched out above - and they apply to all 
industrialized democracies of our time, with differences only of 
degree rather than substance. The corporate organizations of 
business and labour have long ceased to be a private phenomena. 
That they have a direct and decisive impact on the social, economic, 
and political life of the nation is no longer a matter of argument. It 
is an undeniable fact of daily e5g)erience. The challenge to the con¬ 
temporary lawyer is to translate the social transformation of these 
organizations from private associations to public organisms into 
legal terms. In attempting to do so, we have to recognize that both 
business and labour currently exercise vast powers. First, they have 
power over the millions of men and women whose lives they largely 
control as employees or as members. Second, they exercise power 
more indirectly, though not less powerfully, over the unorganized 
citizens whose lives they largely control through standardized 
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terms of contract, through price policy, through the tempo of pro¬ 
duction and the terms and conditions of labour. Last, they exercise 
control over the organized community, represented by the organs 
of State, in a multitude ofways: direct lobby pressures, control over 
the election and policies of the elected representatives of the people, 
control over the appointment of the judiciaiy in many States, and 
far reaching control over the mass media of communication. In this 
sense ‘ government * or ‘ law making ’ by private groups''"' is today an 
irreversible fact. But if our previous analysis of the ‘ reserve function’ 
of the wState as the organized expression and instrument of national 
public opinion, as distinct from a mere parallelogram of group 
pressures, is correct, a survey of the legal checks, of the ‘ counter¬ 
vailing power*, v/hich is or ought to be at the disposal of the organ¬ 
ized community, is a paramount task of modern jurisprudence. 

Although both big business and big labour currently exercise 
much quasi-public authority, a ‘delegated power of command’,®® 
they do not do so in identical ways. Tlie power of big business over 
public life operates essentially in three directions: in the first place, 
the concentration of disposable capital resources®^ largely deter¬ 
mines the direction and tempo of industrial production, techno¬ 
logical research, price policy, and the standard of consumption (in 
this, big business is, however, countercheckcd by a number of 
forces, notably collecth'e bargaining with organized labour, the 
partial dependence on government contracts, and, to some extent, 
mutual competition); in the second place, the large corporations 
control the conditions of employment for millions of employees, 
and they set the tone for the rest of the nation®^ (in this they are 
largely countercheckcd by the organized bargaining power of 
labour and by social legislation of various kinds); third, in so far as 
the large-scale charitable foundation with educational and social 
purposes is increasingly becoming a by-product of the large business 
corporation, the latter can, to a significant extent, influence edu¬ 
cational and cultural policy. 

Organized labour, on the other hand, has hitherto exercised its 
influence in two major ways. First, it is steadily increasing its share 
in the determination of the terms of production, since wages and 
other terms of collective labour agreements are a major component 
of the price of products. Second, unions exercise disciplinary con¬ 
trol over the vast majority of the nation’s industrial workers, organ¬ 
ized in their ranks and generally dependent for their livelihood on 
their union membership (whether or not there is, legally, a ‘ closed 
shop ’ agreement). Big-scale labour organizations have not hitherto 
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been an important source of investment capital, although there is 
no reason why they should not become more influential in this 
field.®® Nor have the labour unions hitherto exercised a major influ¬ 
ence on educational and social policy. Here again, the role played 
by the trade union movement in some Continental countries, 
notably Germany and the Scandinavian countries, through 
workers’ colleges and other labour-sponsored educational institu¬ 
tions, has been far more conspicuous. In the United Kingdom, the 
main direct cultural association of organized labour has been with 
the Workers’ Educational Association, whose influence on the cul¬ 
tural and educational life of the country is limited. Trade unions 
also exercise a considerable influence on educational policy in a 
large number of Labour-controlled local government authorities. 
The very small influence which, by comparison, organized labour 
has hitherto had in the United States in educational matters is due 
to several factors. The major reason is probably the almost complete 
absence - until recently - of ideological motivations in the American 
labour movement. The older A.F.L. developed from craft unions, 
devoid of political ideolog>^,®® and the American labour movement 
is still dominated by the down-to-earth objectivetof securing better 
terms for the members. Under the influence of the newer C.I.O. - 
now amalgamated with the A.F.L. -* political issues are beginning 
to play a larger part, although it is difficult to imagine a unified 
policy.®^ By contrast, the European trade unions are closely associ¬ 
ated with political movements, notably Marxist and Christian 
Socialism. This has often led to direct associations with political 
parties.®® Another contributing factor is the fact that public educa¬ 
tion, including college education, is used by a far greater proportion 
of the population in the United States than in Europe. In England 
and other parts of the British Commonwealth, publicly or privately 
financed scholarship, the establisiiment of the new ‘Red Brick’ 
universities, and other developments are gradually increasing the 
proportion of university students coming from the working class. 
On the Continent, with the possible exception of Scandinavia and, 
of course, the Communist countries, the almost exclusive domina¬ 
tion of universities by the middle classes is still a marked pheno¬ 
menon, though changes arc gradually occurring. 

The problem of public law controls over the large corporate 
groups therefore arises essentially in three fields: (i) excessive con¬ 
centration and abuse of economic power; (2) excessive group power 
over the individual as employee; (3) excessive control over the 
cultural and educational policy of the nation. The major problem 
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posed by the disciplinary power of organized labour over its mem¬ 
bers is the degree to which public law can control the actions of 
legally 'private ’ organizations. 

LEGAL REMEDIES FOR ABUSES OF 

GROUP POWER 

Total Socializalioii 

That the trend towards corporate bigness was an inevitable and 
continuing one was on the whole correctly foreseen by Marxist 
theory. Marxism also devised a theoretically complete solution: the 
transfer of all means of production into the hands of the community 
(i,e. the State until it ‘withered away’). In application of this doc¬ 
trine, substantially all industrial assets in the vSoviet Union and 
other Communist States have been transferred from private owner¬ 
ship to that of the State. Soviet legal theory has attempted to counter 
the danger of excessive concentration and bureaucratization of 
economic life by constituting the major industries as semi-autono- 
mous State trusts with regional divisions and by giving the 
managements considerable, though precarious, autonomy. The 
cost-accounting principle has taken the place of the private-profit 
principle as a yardstick by which to measure the efficiency of the 
State units. Far-reaching political and disciplinary penalties have 
been added w'hips, though it is doubtful to what extent they have 
helped efficiency.®® 

It is, however, difficult to assess the efTectiveiiess of a total sociali¬ 
zation of industrial production unaccompanied by political totali¬ 
tarianism. Whether it would be possible to maintain a political 
democracy together with complete socialization of all major assets 
and economic activities is an open question. In theory, of course, 
political democracy could be maintained; in practice, the concen¬ 
tration of all economic power in the hands of a managerial public 
bureaucracy might lead to the undermining of political democracy 
and freedom. Be that as it may, the democracies both of the com¬ 
mon-law and the civil-law worlds haye hitherto rejected this solu¬ 
tion to the problem of big business, and they show no intention of 
attempting it in the future. 

Mixed Public and Private Enterprise 

On the other hand, public enterprises, managed through semi- 
autonomous public corporations in a mixed economy where they 
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of)erate side by side with private enterprise, are today a fairly uni¬ 
versal phenomenon in modern industrial democracy. In such a 
mixed system public enterprise can be used for various purposes. 
It can be used to respond to nationally felt needs which private 
enterprise fails or is financially unable to satisfy. This motivation for 
the creation of public corporations naturally plays a much larger 
part in underdeveloped and capital*poor countries than in indus¬ 
trially more highly developed countries. It accounts for the early 
emergence of the public corporation in Australia in the i88or> and 
for the present significance of public enterprise in such countries as 
India.®® In the more highly developed countries public, enterprise 
plays only a limited role in the field of manufacture except in war¬ 
time. It is of considerably greater importance in the field of certain 
basic services and public utilities. Thus, iirthe anti-socialist United 
States, the Tennessee Valley Authority was created on the initiative 
of President Roosevelt in 1933 to cope with the problem of a 
chronically flooded, eroded, and backward area which badly 
needed electric power that private enterprise had failed to supply. 
The result of this eminently successful enterprise, which in the 
course of a decade revitalized an entire region and produced 
abundant inexpensive electric power, was, among others, to stimu¬ 
late private enterprise into a new effort and more competitive prices. 
This can, at best, be one of the constructive functions of public 
enterprise. Equally successful have been certain public transport 
enterprises like Trans-Canada Airlines, which has a neiir-monopoly 
over air transport in Canada.®^ 

The more far-reaching use of the public enterprise in post-war 
Britain and France is due to a mixture of political and technical 
motivations. Necessity to save a backward and declining industry of 
national importance was the predominant motivation for the 
nationalization of the British coal industry through the National 
Coal Board. While this agency has not succeeded in turning the coal 
industry into a profitable enterprise, it has at least slowed down its 
decline and eficcted urgently needed modernization. The national¬ 
ization of the electricity and transport utilities in Britain and France, 
on the other hand, is due in part at least to the political philosophy 
of the governments which legislated these programmes after the 
Second World War. The concentration of responsibility for the 
development of nuclear energy in the hands of the Atomic Energy 
Authority in Britain is due both to technical reasons and the over¬ 
whelming public importance of this matter. In the field of public 
utilities of national importance, which require nation-wide develop- 
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ment and a national policy, there has been little public opposition 
to such transformation of private into public enterprise. Legally, 
some of the public enterprises like the nationalized coal and elec¬ 
tricity industries in Great Britain and France operate as statutory 
monopolies. In other cases, as in that of the Canadian railways, 
public and private enterprise operate side by side, although com¬ 
petition is usually limited through publicly controlled rates and a 
considerable number of joint services (as in Canada).*® 

Cooperatives 

An alternative method of countering the power of private corpora¬ 
tions to produce or not to produce is the creation, with public 
assistance, of cooperatives. This was done in the case of the Rural 
Electrification Authority, also of the New Deal period, under whose 
auspices numerous farmers* cooperatives were set up in regions 
which private enterprise had failed to supply with power. Once 
again, the result was not only the rapid electrification of the relevant 
regions, but also a new-found readiness of private enterprise to 
develop power at competitive prices.*^ 

Mixed Companies 

An alternative way of mitigating the unchecked power of the private 
corporation is a partnership between public and private interests 
operating through mixed companies. This has occurred on a large 
scale in a number of European countries, such as Germany, France, 
and, in particular, Italy, since the First World War. It is also a form 
of enterprise that is sometimes favoured by industrially under¬ 
developed countries for development schemes that require foreign 
participation.** Where the government or a government-controlled 
corporation holds the majority interest in such a company, it can 
control economic policy. In Italy, the numerous State holdings of 
this kind, especially in the field of minerals and shipping, have been 
coordinated in State holding companies which, in this way, control 
a major share of national production.*® On the whole, however, this 
form of combination of public and private enterprise is the result 
of chance or emergency rather than of design. Thus, in Germany 
after the First World War the CJovemment had to acquire share 
packets of numerous enterprises which were on the verge of bank¬ 
ruptcy to alleviate the threat of widespread unemployment. Where 
the government holds a minority interest, it can usually exercise 
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little influence on policy, unless the majority holdings are scattered. 
In any case, the holding by the State of widely dispersed share 
packets of various importance in a number of different industries 
does not seem to be a desirable way of exercising the necessary 
public checks on private economic power. Except in the case of 
joint international ventures between capital-exporting and under¬ 
developed countries, it is not likely to develop further. 

Partnership of Capital and Labour 

A very different form of partnership, though also designed to break 
the excessive predominance of capital ownership and private con¬ 
trol over the nation’s economic life, is the participation of workers’ 
representatives in the management of corporations. This so-called 
principle of ‘co-determination’ {Mitbesiimmungsrecht) was intro¬ 
duced into the coal and steel industries of West Germany in the 
course of industrial reconstruction after the Second World War.®® 
The whole principle and its extension to other industries is spon¬ 
sored by the West German trade-union movement. The underlying 
idea is that the right of control over enterprises should be shared 
between the owners of capital, w^ho bear only limited financial 
risk and otherwise contribute nothing to production, and labour, 
which contributes the major share of the product. As a result, the 
supervisory boards [AiifsichUrat) of the firms in the coal and steel 
industries in West Germany are now composed in equal parts of 
representatives of the shareholders and of the employees (the 
workers’ representation is divided between direct nominees from 
the workers concerned and nominees from the central trade-union 
organization). In the larger corporations each side nominates seven 
members. There is also a fifteenth member, the ‘odd man’, who 
sometimes, but not always, serves as chairman. He is supposed to be 
* neutral ’ and is chosen by agreement of the two groups or, in default 
of agreement, by the shareholders. While this cooperation seems, 
generally, to have worked harmoniously, especially in the time of 
reconstruction of the German economy, it has already become 
apparent that such partial alteration in the composition of the 
organs of company control will not produce any basic change in 
the pattern of industrial management. Workers* nominees soon 
come to regard themselves as mainly concerned in the progress and 
efficiency of the enterprise, which is usually dictated by sober 
realistic and competitive economic conditions. The ‘national’ or 
‘workers’* interests as a matter of general and distinct policy soon 
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recede, and little remains but the fact that some of the members of 
the companies’ boards are not elected in the traditional way by the 
shareholders but come from a dilTerent background.®’ On the other 
hand, the unions tend to become more ‘management-minded*. 
Perhaps the real te^st of the value of this experiment will come in 
times of economic depression and threat of unemployment. It is in 
such situations, rather than in times of prosperity and over-employ¬ 
ment, that the interests of employers and workers tend to clash most 
sharply. 


Regulatory Public Authorities 

In economic systems which, in general, reject public enteq^rise and 
other forms of economic management by the government on ideo¬ 
logical grounds and accept them, at most, in restricted fields such 
as soil conservation or electric power development or in situations 
of great emergency, the major check on the excessive power in the 
hands of private business lies in the use of the supervisory public 
authority as a regulatory, not as a managing, body. In various vital 
fields of economic life, federal public authorities such as the Inter¬ 
state Commerce Commission, the Federal Trade Commission, or 
the Securities and Exchange Commission, exercise such functions. 
Thus, the Federal Trade Commission uses such legal means as 
‘ cease and desist orders * to curb all manner of ‘ unfair competition’ 
which includes the entire field of anti-trust legislation. 

Anti-trust Law 

Anti-trust law, as administered by a combination of legislative, 
administrative, and judicial efforts, remains the cornerstone of 
‘ anti-bigness ’ policy in a country dedicated to free enterprise like 
the United States, This is not, of course, the place to give yet another 
analysis of this immensely complex and controversial part of the 
law, but merely to note its place in the arsenal of legal counters to 
excessive corporate power. The gradual spread of more effective 
anti-trust legislation to countries which have ignored this legal curb 
until the present®® shows that it is an indispensable means of con¬ 
trolling private economic power. On the other hand, it is not in 
itself an efl'ective counter to the growth of the big corporation.®® 
American anti-trust legislation goes farther than that of any other 
country in allowing among the available legal remedies the com¬ 
pulsory ‘divorcement, dissolution, and divestiture’ of assets, i.e. the 
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break-up of existing concentrations. Yet the remedy is seldom 
applied,’*^ 


Social Restraints 

Short of the dogmatic remedy of transferring tlie entire machinery 
and means of production of the nation into the hands of the State — 
a remedy that, even if politically acceptable, would at best substitute 
for the power of a small number of giant X3rivatc corporations the 
pow'er of an elite bureaucracy - it seems clear that in modern indus¬ 
trial democratic society no single remedy can cope with the prob¬ 
lem of private corporate power. There are, on the other hand, as 
we have seen, a number of various remedies which, singly or in 
combinations, have modified or can modify the extent as well as 
the possible abuses of such powei*. Public enterprise can always be 
used — and it has been used - to care for vital national developments 
which are not adequately covered by or cannot safely be entrusted 
to private enterprise. It can also be used to stimulate private enter¬ 
prise into greater activity, as in the case of rural electrification in the 
United States. Anti-trust legislation, coupled with some adminis¬ 
trative supervision, can remedy the more serious abuses of excessive 
concentration of economic power, though it can only slow down 
rather than arrest the continuing process of concentration ol'indus¬ 
trial production in a relatively small number of big corporations. 
Social-security legislation and the countervailing process of collec¬ 
tive bargaining as well as, more vaguely, the pressure ol’ public 
opinion on the ‘corporate conscience’ help to protect those who 
would otherwise be — and wiio formerly were - at the mercy of vastly 
greater economic power than they themselves possessed. 
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Individual Freedom, Group 
Control, and State Security 


CORPORATE POWER AND THE 
INDIVIDUAL 

The impact of group power on the freedom of the individual has 
dramatically changed, in substance and emphasis, during the 
present century. Before the turn of the century, the United States 
and Canada had begun to take the first legislative measures to cope 
with the rapidly proceeding concentration of monopolistic power, 
with its double threat to the smaller manufacturer and businessman, 
who faced extinction or subjection to conditions vitally impairing 
his freedom of movement, and to the consumer who was inade¬ 
quately protected against exploitation. The result was a combina¬ 
tion of legislative, administrative, and judicial measures outlawing 
some of the most injurious practices in this field, such as price-fixing, 
tie-in sales, boycotts of newcomers, and other restrictions limiting 
freedom of entry into business. 

At the same time, labour unions were still at the beginning of 
their struggle to restore a modicum of equality of economic power 
between employers and employees, capital and labour. Today, in 
most of the industrial democracies of the Western world, there is no 
longer any serious problem of legal recognition of the trade unions as 
the acknowledged spokesman of organized labour, although the 
degree of their actual power varies. The struggle of organized labour 
for recognition has been displaced by another problem: the protec¬ 
tion of the individual member of the union against arbitrary 
penalties, including expulsion, by uncontrollable decisions of the 
union. This leads us back to the problem raised by Maitland’s 
analysis of the unincorporated association.^ Is it socially bearable, 
and jurisprudentially tenable, to withhold legal review from the 
entire sphere of relationships between associations exercising almost 
complete control over the working life of their members, and these 
members, simply on the ground that the majority of these associ¬ 
ations are in form * clubs’, mostly unincorporated, and, in regard to 
their disciplinary powers, classed as ‘domestic tribunals’ in whose 
affairs the courts of the State traditionally are reluctant to inter¬ 
vene 
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Legal Controls over Union Discipline 

There are three aspects to the problem, all of which have in recent 
years occupied both British and American legislators, and, more 
particularly, the courts. 

In the lirst place, it is possible to judge the activities of labour 
unions from the standpoint of monopolistic, exclusionary, or other¬ 
wise restrictive practices, applying, in other words, the standards of 
anti-monopoly and anti-trust legislation to the practices of collec¬ 
tive labour organizations. Despite some pressures in that direction, 
the direct application of anti-trust or anti-monopoly legislation to 
labour has hitherto been excluded not only in the more moderate 
British and similar types of legislation, but in the far more radical 
and comprehensive American anti-trust law structure.*^ The major 
reason for this attitude is an obvious one of principle: labour, despite 
its far-reaching share in the prices of products and the conditions of 
trade, is not a ‘commodity*. The regulation of labour conditions is 
still predominantly and rightly regarded as a problem of human 
and social relationships. Within the framework of labour law, recent 
legislative trends indicate, however, a tendency to restrict or exclude 
the abuse of monopolistic positions by labour unions in the process of 
collective bargaining. The basic principle, long established in 
British and American practice without statutory regulation, and 
specifically recognized in the United States Wagner Act of 1936, 
that a labour union representing the majority of the employees in 
the trade bargains for the unit concerned, remains unimpaired,^ 
United States and Canadian legislation has established special 
public Labour Relations Boards, whose functions include, among 
others, the certification of a specific union as representing in fact a 
majority of the employees, and the decision of disputes between 
rival unions on this question. The United States Labour Manage¬ 
ment Relations Act of 1947 (commonly known as the Taft-Hartley 
Act) has, however, imposed certain further restrictions on union 
practices, prohibiting ‘ closed-shop ’ agreements, and permitting a 
majority of the employees to vote to rescind the authority of a 
labour organization to conclude a ‘ union-shop * agreement.® Such 
provisions have not substantially affected the increasingly mono¬ 
lithic character of trade-union organization, which corresponds to 
the growth of industrial corporate power, and which is based on 
social realities rather than on legal authorization. It has, however, 
to some extent weakened the power of unions to use the threat of 
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expulsion and consequent loss of employment as a deterrent against 
the formation of rival unions or the exercise of any other dissentient 
activities.® There are no legislative provisions in Great Britain 
regulating or outlawing the ‘ closed-shop ’ agreement.’ It is possible, 
how^ever, that the law courts might, in certain circumstances, 
regard a ‘ closed-shop ’ agreement as against public policy in regard 
to an employee thereby deprived of his livelihood.® In a sense, such 
tendencies may be regarded as an equivalent in labour law to the 
attempts made by anti-trust law to nullify certain exclusionary 
business practices enforcing collective boycotts, or restricting other¬ 
wise the freedom of entry for a newcomer or dissident. In regard to 
compulsory unionism, Continental labour law presents a dramatic 
contrast to the common-law countries. Despite the social and - in 
contrast to the United States and Canada - articulate political 
strength of trade unionism in the European democracies, not one of 
them favours the ‘closed shop’ or any compulsory unionism. In 
such strongly unionized countries as Belgium, France, the Nether¬ 
lands, Norway, Sweden, and West Germany, constitutional and 
other legislative provisions combine with judicial interpretation and 
the overwhelming opinion of legal writers in the rejection of any 
legal compulsion to join a particular - or indeed any union - by 
collective agreement or otherwise. Nor - as Professor Lenhoff has 
recently pointed out® ~ is this due mainly to religious and political 
differences between the unions which, in Scandinavia, for example, 
are in no way ideologically divided. One explanation may be that 
in most of these countries collective agreements may, by adminis¬ 
trative order, be extended beyond the parties to an entire industry 
and thus become official law. A more convincing explanation is, 
perhaps, that in at least some parts of Europe, unionism has devel¬ 
oped social and political strength gradually, and over a longer 
period than in North America. Finally, it may be that the over¬ 
whelming emphasis is, in North America, on tough bargaining 
between strong employers’ and labour organizations and the still 
powerful distrust by both of State regulations affords a psychological 
explanation of this contrast between the American and the Conti¬ 
nental approach. In West Germany, the rejection of compulsory 
unionism is probably part of a constitutional and emotional reaction 
against the totalitarianism of the Nazi period. There are, of course, 
equally strong provisions against discrimination by employers 
based on union membership. The European approach is endorsed 
in a Report by a Committee of Experts to the 31st Session of the 
International Labour Organiration. 

T - L.C.S. -I 
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A second, related, approach is the constitutional or statutory pro¬ 
tection of the ‘right to work’ of the individual against any attempts 
of a group, in particular, of a trade union, to make exclusion of 
unorganized workers a term of a collective agreement. Not only in 
Great Britain, which has no written constitution and no formal ‘Bill 
of Rights except in certain procedural respects (such as habeas 
corpus)^ but also in other British Commonwealth countries like 
Australia and Canada which have written constitutions, but no code 
of individual rights, this question docs not easily arise. The problem 
has, however, become acute in the United States, where both the 
Federal and the forty-eight State Constitutions have many explicit 
provisions on fundamental human rights. Until the advent of the 
Wagner Act of the ‘New Deal’ j>criod and other federal and state 
legislation, giving recognition to the labour unions, and creating 
statutory obligations for the employer to bargain collectively with 
representative unions, a constitutional protection of the individual 
‘right to work’ would, in most cases, have been an empty and 
ironic gesture, despit e the ‘ open-shop ’ campaign of 1900-10 and the 
American Plan campaign of 1920-30. The vast majority of workers 
were still struggling for a minimum of economic and social protec¬ 
tion through the strengthening of the labour unions, even though in 
some trades (e.g. printing) unions and collective bargaining had 
long enjoyed a respected position. But the dramatic advance of the 
social and legal power of the unions is producing a political reaction 
against their growing power, particularly in the more conservative 
states of the South. A series of constitutional and statutory provi¬ 
sions have been enacted purporting to protect the diffident indi¬ 
vidual against compulsory unionism and collective agreements 
directly or indirectly making union membership a condition of 
employment. A representative provision is that of the Nebraska 
Constitution: 

No person shall be denied employment because of membership in or 
affiliation with, or resignation or expulsion from a labor organization or 
because of refusal to join or affiliate with a labor organization; nor shall 
any individual or corporation or association of any kind enter into any 
contract, written or oral, to exclude persons from employment because 
of membership in or nonmembership in a labor organization.^^ 

Here one of the acute conflicts of public policy and competing 
social interests, inevitable in a complex democratic society, arises. 
Since 1936, the United States Congress has made collective bargain¬ 
ing by appropriate employers and labour organizations the 
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cornerstone of its legislative policy. While the Taft-Hartley Act of 
1947 has somewhat restricted the coercive powers of the predominant 
unions, and, correspondingly, strengthened dissenting groups, it has 
not basically impaired the principle, by which the labour unions - 
within the procedures laid down in the National Labor Relations 
Act - are empowered to bargain on behalf of the employees in the 
unit which they represent, and bargaining with such unions is a 
statutory duty incumbent on the employers. The philosophy under¬ 
lying this legislation is that labour unions have been by far the most 
powerful single instrument in the improvement of the social status 
and the economic lot of the worker, that the organization of modern 
industrial society recognizes the power, and requires the legal recog¬ 
nition, of groups capable of speaking authoritatively on behalf of 
employers and employees respectively, whether on a local or nation¬ 
wide basis, and that the interests of the occasional dissenter - who 
participates in any case, willingly or otherwise, in the benefits 
conferred on workers in collective agreements - must be sub¬ 
ordinated to this principle of collective bargaining. That this 
philosophy is a constitutionally admissible Congressional policy not 
impairing freedom of association as protected by the First Amend¬ 
ment was confirmed by the Supreme Court of the United States, 
when in a recent judgement^^ it considered the above-quoted pro¬ 
vision of the Nebraska Constitution to be incompatible with the 
(Federal) Railw^ay Labor Act, which permits ‘union-shop* agree¬ 
ments between a carrier and a labour organization, requiring pay¬ 
ment of union dues. The court reversed the decision of the Nebraska 
Supreme Court, which had dismissed the suit brought by organized 
employees to enjoin the application and enforcement of a ‘union- 
shop* agreement. 

The importance of this decision can be assessed only against the 
social background. It took many decades of bitter struggle to attain 
the status which labour unions have reached today. Despite some 
abuses, they have conferred incalculable social and economic bene¬ 
fits on many millions of American workers previously disorganized 
and underprivileged. Any substantial loophole might reopen the 
door to company unions or ‘yellow-dog’ contracts and gradually 
weaken the position of labour, especially in many states of the south 
where labour organization is more recent and relatively weaker 
than in the north east.^® 

Yet, the problem of threats to individual freedom by union 
tyranny remains.It leads us to the third and, in recent develop¬ 
ments, most important of the attempts made to impose legal checks 
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on the activities of ‘private’ associations, in particular of labour 
unions, vis-^d-vis their members. 

We have discussed earlier the increasing anomaly of the charac¬ 
terization as ‘ private’, of associations which exercise an increasingly 
exclusive - and, to a large extent, legally recognized ~ control over 
the livelihood of millions of people. A theory - or a habit - developed 
for clubs, membership in which confers at most social privileges, ’ 
come to be applied to associations, membership in which is a con¬ 
dition for earning one’s liv^elihood. The theor>^ has a twofold root: 
one ideological, one technical. The ideological motive is respect for 
freedom of association, and a long-standing disinclination of the 
courts to interfere in domestic quarrels. An American commentator 
has summarized this attitude as follows: 

This reluctance is a product of long judicial experience in attempting 
to settle family fights in religious and fraternal associations. The courts 
have recognized that they have no workable standards for refereeing dis¬ 
putes based on obscure doctrines within a church, or for judging the 
virtues of'cliquish factions within a lodge. Any order which the court may 
issue will not heal the schism, but will only embitter the fight. The dispute 
seldom involves anything but woimded dignity, and the award serves 
only to soothe the feelings of one of the parlies. This policy of non¬ 
intervention which the courts developed in cases involving churches and 
lodges was early applied with equal strictness to labour unions.^** 

By default rather than by detention the theory was applied to the 
emergent labour unions. 

The Elks may expel an errant Elk with fair trial for any constitutional 
violation. The Baptist church can expel a member for of>posing union 
policy. This is the contract theory - the theory that the constitution is a 
contract, and if the prospective union member accepts membership, he 
accepts these terms,^® 

The above-quoted statements are perhaps today a more accurate 
summary of the British rather than the American legal approach. 
The technical obstacles to legal control of ‘private’ associations 
stem from the fetters put on the courts by the ‘ property ’ basis of 
equitable remedies, and the ‘ contractual ’ character of membership 
in an unincorporated association. 

British courts still generally adhere to the view that the activities 
of what are often called ‘domestic tribunals’ are, with rare excep¬ 
tions, beyond the control of the courts. A certain amount df super¬ 
vision is exercised over those bodies which, by law, exercise a 
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statutory jurisdiction over a profession. By controlling the admis¬ 
sion, conduct, and expulsion of doctors, lawyers, pharmacists, 
nurses, and others, the relevant bodies enjoy a judicial power directly 
delegated to them by act of State. Consequently, in such cases a 
prerogative writ will lie to a court, and such writ will occasionally be 
granted. But a graver and more intractable problem is presented 
by those bodies which, like churches, employers’ organizations, 
trade associations, or labour unions, exercise a de facto compulsory 
control over vast sections of the population while still enjoying the 
legal privileges of private organizations. Maitland drew attention^® 
to the celebrated case^® which showed the limitations of the trust 
concept as a controlling device for a living religious organization. 
The effect of the decision was overcome by Act of Parliament. The 
control of courts over private associations is still limited by two 
principles: on the one hand such associations enjoy complete 
autonomy in their internal dealings, including the admission and 
expulsion of members and other disciplinary measures. This is 
limited only by the so-called principles of natural justice which, 
in practice, are reduced to the two modest propositions that a fair 
hearing must be granted and that nobody must be judge in his own 
cause. Yet in practice even these modest principles are hardly 
applied to private associations. In Weinberger v. Inglis^^ the House of 
Lords refused to review the action of the Stock Exchange, which, 
during the First World War, had expelled a naturalized British 
subject of German birth. The deed of settlement should admit 
members ‘as they think proper’. The House unanimously thought 
that there had been no improper exercise of the discretion. In 
MacLean v. Workers^ Union^^ Maugham j. similarly refused to 
scrutinize the resolution of a union which had expelled the plaintiff. 
Although the learned judge mentioned the rules of natural justice, 
he specifically stated that even an unfair or an unjust decision 
made by a domestic tribunal of this type could not be reviewed, pro¬ 
vided it was given ‘honestly and in good faith’. 

The Privy Council reaffirmed this approach when in White v. 
Kuzyeh^^ it dismissed the action of a welder expelled by his Canadian 
union for having opposed the ‘closed-shop’ policy. It avoided the 
direct issue of public policy by putting its decision on the procedural 
ground that the plaintiff had failed to use his right of appeal to the 
Shipyard Workers’ Federation as provided in his contract with the 
union. In the circumstances, as in many other cases, this proved a 
very theoretical remedy.*® 

The Kuzyeh case is one of many whidi, in recent years, have 
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directed the attention of British, Canadian, and American coxwrts to 
the facts of union organization.^* Any labour union of significance 
has a considerable code of ofl'enccs and penalties, including the 
gravest penalty of all, expulsion from the union. Offences cover all 
kinds of activities deemed injurious to the union, among them 
opposition to union policies, agitation for rival unions, membership 
of certain political organizations, and, in some cases, personal moral 
conduct. It is not so much the nature of the offences that challenges 
criticism - although the concept and interpretation of, e.g. ‘anti¬ 
union ’ activities alters in significance when union membership is a 
de facto condition of obtaining employment in one’s trade - as the 
procedures by which these offences arc determined. 'Fhe executive 
officers of the union normally decide whether an offence has been 
committed, and it is usually the same officers who sit as a. discip¬ 
linary ‘ tribunal ’ on complaints from the members. There is very 
little, if any, distinction between prosecutor and judge. Appeal 
procedure is lengthy, difficult, and often quite fictitious, a fact 
which underlines the lack of realism of the Privy Council decision 
in the Kuzyeh case. 

Some Recent Judicial Advances 

In recent years the English Court of Appeal and the House of 
Lords have attempted, with more than customary boldness, to 
dispose of the limitation imposed by the law-^ of contract, the 
historical restrictions of equitable relief, and the unincorporated 
status of trade unions. In order to do this they have adopted some 
ingenious constructions, but they have above all relied upon 
elementary considerations of public policy, justice, and common 
sense, and they have incidentally demonstrated that the alleged 
chains of strict obedience to precedent can be cast off with relative 
ease, where the will to do so exists. 

The House of Lords granted damages for breach of contract to a 
wrongfully expelled member of a union. In Bonsor v. Musicians^ 
Union^'^ the plaintiff, a musician, had for many years been a member 
of the defendant union. In 1949, when the plaintiff was fifty-two 
weekly payments of his weekly contributions in arrear, a branch 
secretary of the union purported to exclude him from membership 
by virtue of union rules. A few months later the plaintiff asked 
to be reinstated so as to enable him to obtain employment as a 
musician. This the branch secretary refused, except on payment of 
a fine and all arrears. He rejected the plaintiff’s offer to pay the sum 
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out of his first week’s wages. The plaintiff was therefore unable to 
obtain employment as a musician. He claimed a declaration that he 
was wrongfully expelled, that he was entitled to be reinstated as a 
member, as well as an injunction restraining the union and its 
officers from treating him as an expelled member, and finally 
damages or other relief. The majority of the Court of Appeal held 
that the expulsion of the plaintiff w'as ineffective, because the 
union rules gave that power only to a branch committee, and not to 
an individual officer. In accordance with Kelly^s case, the declara¬ 
tions and the injunction were granted, but the claim for damages 
w'as denied. 

In a surprisingly unorthodox decision the House of Lords upheld 
the dissenting judgement of Denning l.j., which would have 
granted damages. The significance of a unanimous judgement of 
Britain’s highest court awarding damages for breach of contract to a 
wrongfully expelled member of a union despite its lack of legal 
personality is probably more important than the technical argu¬ 
ments by which this result was reached. It is, indeed, difficult to find 
the common line of reasoning in the judgements of the House. 
Some judgements sought support mainly in the older decision of the 
Tajf Vale case, which had treated an unincorporated but regis¬ 
tered union as a de facto legal person, capable of being sued in tort. 
Others preferred to consider an unincorporated trade union as a 
hybrid, which had certain aspects of a legal person, though not all of 
them. An unincorporated, but registered, union was capable of 
being sued in its registered name, despite shifting membership. In 
this it differed from an unincorporated association without these 
qualities. The House of Lords also disposed of the agency problem. 
While the membership nexus could, in a sense, be regarded as a 
contract with the trade union, the latter, in expelling the plaintiff, 
represented all the members except the plaintiff, who, for this 
purpose, faced the union as an entity. The many nuances of the 
different judgements are all dominated by the desire of the House of 
Lords to overcome the technical obstacles created by lack of legal 
personality.®® A few years later an engineer, who had quarrelled 
with his district union committee for not having joined a strike, and 
who, though not expelled by the central executive council, had 
been hounded out of every job by the District Committee, obtained 
damages.®^ But there was, in this case, an unusual element of 
vindictiveness. 

An American student of this problem has expressed the view that, 
in three major areas, the present law is in serious need of change.®® 
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First, increased protection must be given to members engaging in 
political activities within the union. 

Second, greater protection must be given to insure a full and fair 
hearing. 

Third, the legal remedies need to be substantially strengthened. The 
disciplined member must be protected during the time required for an 
appeal within the union. 

Professor Summers is of the opinion that, in the first two areas, 
most of the necessary protection can be provided by the courts under 
existing principles, or by a closer judicial scrutiny of procedures 
followed in the unions. As regards the protection of the disciplined 
member during the time required for an appeal, he considers, how¬ 
ever, that legislation is needed which will aid the expelled member 
to bear the burden of obtaining legal relief. Finally, Professor 
Summers somewhat vaguely suggests legislation or ‘administrative 
machinciy ’ providing for the naming of independent arbitrators in 
cases of union discipline.®^ 

Another authority on American labour law®'* is of the opinion 
that the Bonsor-type problem is no longer a serious one in the United 
States, but that action is required to protect the individual (member 
or non-member) against exclusive dependence on union action. 

I believe administrative action is needed to protect the member who 
is too inarticulate to get into court. 

The problem of union discipline is really a comparatively minor one 
in this country today because 

(1) Expulsion has no effect on job security, except in cases of non¬ 
payment of dues. 

(2) The courts are handling most cases perfectly adequately and have 
been for many years. 

(3) The only people who ordinarily get expelled are those who are 
vigorous and articulate enough to cause hostility, and they usually have 
enough stake in the matter to get the courts to reinstate them {with 
damages). 

In this country we have got far beyond the problem of union dicipline 
to a much more serious problem, that of the duty of the union to provide 
fair and adequate representation in collective bargaining and grievance 
procedures. 

The above-mentioned American and English judgements have 
gone a long way towards {a) strengthening the remedies of the 
individual member, in particular by giving him an action for 
damages in breach of contract®®; {b) widening the scope of judicial 
review over arbitrary and obviously unfair interpretations of union 
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rules; (c) strengthening the requirements for minimum standards of 
procedural justice. These are, on the whole, welcome developments, 
designed to restore a balance which the progressive increase of union 
discipline over the individual has disturbed. It is doubtful, however, 
whether any supervisory public body, or any other institutional 
official intervention, could be established without seriously inter¬ 
fering with the essential autonomy of union organization. 

It must be emphasized that any strengthening of judicial super¬ 
vision should not be confined to labour union procedures, but should 
equally apply to any other unincorporated associations (such as 
trade associations) whose power over the individual is comparable. 
This would include institutions like the English Jockey Club, which 
has the monopoly of issuing trainers’ licences. But it should probably 
exclude a golf club. The borderline is not always easy to draw. All 
the judicial and theoretical discussions have emphasized the 
‘monopoly* or ‘quasi-public’ power of certain associations as the 
reason for the necessity of greater public control. The inference is 
that those ‘private’ associations which do not affect a person’s live¬ 
lihood or freedom of movement, but his pleasures, relaxations, or 
proclivities for ‘conspicuous waste’, should continue to function 
behind the ‘hedges’ of trust, contract, and lack of incorporation.^* 
There is certainly a strong element of artificiality in the continuation 
of the privileges of non-incorporation for groups which act and 
function as powerful corporate bodies. The courts have mitigated 
some of these consequences by robustly blurring analytical distinc¬ 
tions. The ultimate classification of the legal status of trade unions 
and other bodies with quasi-public functions must, however, like all 
regulation of status problems, remain a matter for the legislator. 

Big Business and the Individual 

Before the general incidence and legal recognition of collective bar¬ 
gaining between employers and unions had restored a rough 
equality, the overwhelming power of employers, especially of the 
large corporations, over the individual worker liad, of course, lain 
in their economic superiority rather than in their formal legal 
power to terminate any individual labour contract at short notice. 
While this condition lasted, the legal equality of modern contract, 
giving in theory both parties equal rights and obligations, was the 
fiction disguising the power of one party to deal with the other more 
or less at will. 

The drastic change of this state of affairs in modern industrial 
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democracy, one of the major social revolutions of our time, has 
largely abolished this unilateral power. While the freedom to hire 
and fire remains in law - subject to the terms of collective labour 
contracts - the exercise of this power by the employer, including the 
largest corporations, or perhaps particularly the largest corpora¬ 
tions, is restrained by countervailing economic power as well as by 
certain social considerations (impact on public opinion, etc.). The 
freedom to dismiss or to lock out is countered by the iVecdom to 
strike. And where, as in some countries, the State intervenes to a 
greater extent than in the United States in the determination of 
labour disputes, it does so as an arbiter, representing the ‘ national 
interests ’ in the sense discussed in this article, rather than reinrorcing 
the power of the one or other side. 

But there remain spheres in which the collective power of the 
union vis-a-vis the employer does not protect the individual. Two 
types of relationships have to be briefly considered. One is the 
relationship between the big corporation and a nominally inde¬ 
pendent party, which is, however, in a relation of economic 
dependency. Among them are the many smaller contractors, manu¬ 
facturing parts for the big manufacturers, or licensed dealers obtain¬ 
ing strictly conditioned ‘franchises’ from the big makers. Stmie of 
these relationships come within the purview of anti-trust law. In so 
far as tie-in clauses, black-lists, or other measures clearly impeding 
freedom of trade by exclusionary conditions - either tying an indi¬ 
vidual to a particular company or excluding entry for newcomers - 
unduly impair freedom of trade, the law provides certain remedies.®^ 
But the scope of these remedies is strictly limited. The granting of a 
franchise by a large automobile manufacturer to a dealer is, in fact, 
an exclusive association. Only in so far as a large corporation would 
make such a franchise contract openly dependent upon abstention 
from, or termination of, any other business associations, anti-trust 
might be applicable. But the real dependence is not expressed in 
legal formulas. Where manufacturers exercise a preponderant 
powder, like the ‘Big Three’ in the automobile industry^ or Interna¬ 
tional Business Machines in the field of automation machines, it is 
economic rather than legal conditions, minimum requirements 
rather than exclusionary terms of the contract, that create an un¬ 
equal relationship. Anti-trust law cannot cope with the imposition 
of minimum capital requirements or the fulfilment of certain mini¬ 
mum quotas of sales as a condition of the continuation of the fran¬ 
chise. To some extent, of course, individual dealers can counter this 
state of affairs by acting collectively as a group, in the way in which 



Individual Freedom, Group Control, qnd State Security 267 


workers act through unions. In certain fields such a rough restora¬ 
tion of equality has occurred, But it would appear, for example, 
from the Congressional investigations made in 1956, that nothing 
like equality of bargaining exists as yet as between the major cor- 
poi'alions and their dealers.®® 

Another, possibly more critical, aspect of the intrusion of public 
law into private legal relationships concerns the employer-employee 
contract. It m'ises from the fact that a considerable proportion of 
industry, and, in particular, of the large corporations nowadays 
work to a very large extent under Government contracts. These con¬ 
tracts overwhelmingly relate, directly or indirectly, to defence 
requirements. Most of these contracts involve secret scientific and 
technological processes with a high security risk. 'J’his applies, for 
example, to all phases of av^iation ecpiipment, an industry in ^vhich 
the links between the Government and a nominally private industry 
are particularly strong. It will also increasingly apply to the manu¬ 
facturers of atomic reactors and all aspects of utilization of nuclear 
energy, except in so far as the ‘peaccful-use* aspects can be clearly 
separated out from defence uses - apparently a very diflicult matter. 
In so far as all these corporations enter into contracts with the 
Defence Department ~ and hardly one of the large manufacturers 
today would not ~ they come under the security regulations of the 
Department of Defence, which are incorporated in the terms of the 
contract.'^® To that extent the private corporations are in fact, 
though iKjt in name, agents of the Government.'^^ The security 
olFicers of the Defence Departrmmt or, in certain situations, the 
Congressional Committee, may investigate the i^ersomiel of any of 
these plants. The officers may demand the dismissal of certain 
employees as bad security risks. While these employees are in this 
respect ‘public’ employees, they do not enjoy any the modest 
safeguards of public employees against arbitrary dismissal. There is, 
in fact, no ‘arbitrary’ dismissal, except in so far as exceptionally an 
individual contract with a higher employee or a collective labour 
agreement for an entire group may have given a limited security. 
The large private corporations engaged in defence work are today 
in a legal twilight, somewhere between the spheres of public law and 
private law. As far as the individual employee is concerned, he 
might conceivably find protection in the terms of a collective labour 
agreement. But they do not normally touch these matters. A joint 
arbitration machinery in cases of security dismissals disputed by a 
member might afford some relief. Generally, the unions show little 
inclination to intervene in the protection of the individual who is, 
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rightly or wrongly, suspected of Communist aviations. While no 
official stigma attaches to the determination of a private relation¬ 
ship, it may affect the individual’s employability as severely as the 
loss of union membership (which it may, incidentally, entail). As 
shown in official statutes, employers sometimes anticipate public 
inquiry by terminating an employment that may conceivably come 
under questioning. Although the effect of unemployability is 
graver than punishment for all but grave criminal offences, dis¬ 
missal is not, of coiu'sc, in any sense classified as criminal law so that 
the protection of criminal procedure is absent. The ‘right to work’ 
may be destroyed without any legal process or remedy. 

CONCLUSIONS 

The broad general conclusion which emerges from an examination 
of the various spheres in which the legal classification of a relation¬ 
ship as ‘private’ conceals a different social reality - be it the mem¬ 
bership of a club, a trade union, a trade association, or a private 
employment contract is the increasing interpenetration of public 
and private law elements. The totalitarian State can solve this 
problem by transforming almost the entire body of private law into 
public law.^*-* In the mixed economic systems of modern industrial 
democracy this is not a possible solution. Democracies must, instead, 
use a blend of the eight types of legal restraint on private economic 
and social power which have been briefly surveyed in the preceding 
chapter.'*® It is all the more important that the law should respond 
to social change by giving recognition to the public-law aspects of a 
legal relationship. The most important aspect is a more than formal 
safeguarding of‘due process’ in the personal, political, and social 
life of the individual. It will be necessary to make a distinction be¬ 
tween the affairs of private associations which affect the basic free¬ 
doms (opinion, movement, business, work) and those which do not 
(social clubs of various kinds). In regard to the former, the response 
of the law can largely be in terms of judicial interpretation. Just as 
the Supreme Court of the United States has denied enforceability to 
racial covenant clauses,so the courts can extend the reviewability 
of unfair practices and lack of procedural safeguards in the aff airs 
of associations. Such trends are indicated by recent judicial develop¬ 
ments, both in Great Britain and the United States. On the other 
hand, any system of continuous administrative supervision over 
private institutions ~ trade unions, trade associations, or founda¬ 
tions - would jeopardize that minimum of freedom of association 
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without which democracies can slide to the brink of totalitarianism. 

As regards the public-law protection of private employment 
relationships, it seems that the State will have to interfere by the 
legislative or administrative astablishment of procedural safe¬ 
guards. This is no new principle. It is the continuation of a process 
which, for many decades, has imposed social-security obligations of 
many kinds on private contracts, and has, in such fields as work¬ 
men’s compensation, substituted public minimum standards, 
adminislerexl by public authorities, for private standards. 




Part Four 


Public Law 



11 The Growth of Administration 

and the Evolution of Public Law 


THE GROWTH OF THE 
ADMINISTRATIVE FUNCTION 

The growth of the administrative process has been a universal 
phenomenon of contemporary society, although both speed and 
manner of its development have varied greatly from country to 
country. A minimum of administration is, of course, inherent in the 
very notion of government. The most ardent advocates of laissez^ 
faire policy concede to government the minimum functions of 
defence, administration of justice and police. But, regardless of 
political philosophy, the needs of an increasingly complex society 
have forced upon one country after another a multiplicity of addi¬ 
tional functions: to the protection of elementary standards of health 
and safety, both for the public in general and employees - which 
accounted for the first major growth of public services in nineteenth- 
century England - were rapidly added a vast number of additional 
social services, from elementary measures of public assistance to the 
highly diversified social-security systems of the mid twentieth cen¬ 
tury; the supervision of public utilities, labour relations, and many 
other economic and social processes intimately affecting the public 
interest. In times of war or emergency, a multitude of controls over 
supply and distribution of essential commodities and products 
further enlarges the functions of government. 

Beyond the irreducible minimum imposed by external conditions, 
the type and direction of the administrative function is influenced 
by the political and economic system of the country. In socialized 
States - as shown by the Soviet Union and its affiliated systems - the 
State takes over the managerial as well as the regulatory function. 
The conduct of major economic enterprises becomes an administra¬ 
tive ^unction: contracts of supply between the State-owned corpora¬ 
tions producing commodities and manufactured goods are at once 
civil and administrative transactions. Managers and other person¬ 
nel are not only in the civil relationship of servants to masters, but 
also in the disciplinary relationship of public officials to their 
superiors. 

At the next level, the mixed economies which today characterize 
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the political and economic systems of many States - such as France, 
Great Britain, Italy, India, Japan, as well as many of the smaller 
states, both of Western Europe and Asia - have a combination of 
managerial and regulatory administrative functions. Certain in¬ 
dustries and public utilities are operated by the State itself - either 
through government departments^ or with increasing frequency 
through semi-autonomous public corporations, responsible to 
government, but equipped with more or less far-reaching mana¬ 
gerial autonomy. 2 At the same time, the bulk of industry and busi¬ 
ness, which remains in private ownership, is subject to varying 
degrees of public supervision and regulations, while another set of 
public authorities administers the various social services. 

In the United States, too, the managerial aspect of the adminis¬ 
trative process is not unknown, although, perhaps due to ideological 
inhibitions, astonishingly little attention is paid by the highly 
developed science of administrative law to this aspect of public 
activity. The main emphasis, however, has been on the regulative 
function of administration. The establishment of a scric^s of per¬ 
manent regulatory federal agencies® testifies to the fact that even 
tlie most strongly private-enterprise and capitalist-minded contem¬ 
porary State cannot leave its economic system to the free play of 
economic forces. It cannot afford to look passively at the ‘free’ play 
of forces, with strong enterprises squeezing out the weak, with the 
consumer being helpless against exploitation by monopolies and 
unregulated public utilities. Under such conditions, ‘the general 
statutory or common law which administers itself through the moral 
conscience of the citizen is no longer enough to deal with the vast 
machinery of power and abuses w^hich economic control can be¬ 
come if unfettered from the ties of public interest’. On the other 
hand, public ownership, adopted, wholly or in part, in so many 
other countries, is overwhelmingly rejected by American public 
opinion ‘as the complete pattern of our economy and final destiny 
of our whole lives’.^ Between the Scylla of unregulated economic 
enterprise and the Charybdis of public ownership lies public regu¬ 
lation, ‘the answer to the challenge which public ownership and 
operation of all economic enterprise presents. 

In a highly industrialized and dynamic society like that of the 
United States, which is complicated by the existence of fifty state 
governments, side by side with the Federal Government, such 
regulation means, however, a vast and complicated mechanism of 
administration. In a sense, the contemporary United States is the 
administrative State par excellence^ if administration is taken in the 
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traditional sense of the public supervision and control of private and 
official activities. 


THE NEED FOR A SYSTEM OF PUBLIC 
LAW 

In an absolutist State, whether of the feudal, the monarchical, the 
Communist, or the Fascist pattern, the dichotomy of public and 
private law makes no sense, even though, in modern systems of this 
kind, it may be maintained as a matter of form. Ultimately, all law 
dissolves into administrative discretion. Such was the conclusion 
drawn for Communist society by the once influential Soviet legal 
philosopher Pashukanis, who maintained that in a Communist 
State there was no room for law at all, since all law became adminis¬ 
tration directed by the demands of public utility.® The same thought 
was expressed in more conventional terms by Lenin when he wrote 
that ‘ for us everything in the field of economy bears the character of 
public law and not of private law. . , . Hence we should broaden 
the application of State intervention into “private-law” relation¬ 
ships.’’ 

From very different premisses, the idea of a dichotomy of public 
and private law, with the former representing a system of norms 
regulating the legal relations between public authority and the 
individual, has been opposed by three major legal thinkers of the 
Western world, vastly though they differ from each other in back¬ 
ground and philosophy. 

The French legal philosopher and constitutional lawyer, L^on 
Duguit, opposed the dualism of public and private law in the name 
of ‘social solidarity’, which demanded that all, governors and 
governed alike, were subject to the same principle of service to the 
community. From the standpoint of a hierarchy of legal norms in a 
system of‘pure science of law’, the Austrian, Hans Kelsen, opposes 
the division of public and private law, as being contrai7 to the ‘step 
by step ’ unfolding of legal norms from the ultimate Grundnorm to the 
individual decisions of administrative authorities and private 
parties alike. Coupled with this, however, is a consideration of 
political theory, which sees in the development of administrative 
law an entrenchment of public authority in a position of superiority 
and arbitrariness as against the private citizen. 

Neither of these two influential legal theorists has prevented the 
continuous growth of highly developed systems of administrative 
law in the civil-law jurisdictions, buttressed by a complete hierarchy 
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of administrative courts.® Far more influential has been the opposi¬ 
tion of the English jurist Dicey to any system of droit administratifm. 
England, as being contrary to the spirit and tradition of the common 
law. 

For Dicey,® the ‘rule of law’ has three aspects: first, no man is 
punishable except for ‘a distinct breach of law established in the 
ordinary legal manner before the ordinary courts of the land’, and 
therefore the rule of law is not consistent with arbitrary ‘ or even 
wide discretionary authority on the part of the government’. In the 
second place, the rule of law means equal subjection of all classes to 
the ordinary law of the land as administered by the ordinary law 
courts, and therefore a rejection of so-called administrative justice 
applied by special tribunals on the Continental model. The third 
aspect of Dicey’s rule of law means in essence a historic generaliza¬ 
tion: in English law, private individual rights derive from court 
precedents rather than from constitutional codes. This quite clearly 
applies only to Britain itself and would have no application to a 
State which, like Australia, is governed by a written constitution, 
let alone to the United States, whose constitution embodies a com¬ 
prehensive catalogue of individual rights. 

It is no exaggeration to say that the views of this eminent, influ¬ 
ential jurist played a considerable part in delaying the growth, not 
of administration, but of administrative law in the common-law 
world, for several decades. Yet, almost simultaneously with the 
publication of the first edition of Dicey’s Law of the Constitution, in 
1885, his great contemporary, Maitland, clearly saw the growth of 
administrative law in England, the growing importance of ‘the 
subordinate Government of England’.^® 

That Dicey ignored the then prominent privileges and immunities 
of the Grown, that he completely misunderstood the French droit 
administralifyNhiQh, far from protecting governmental arbitrariness, 
had already gone far - and has since gone further - in the legal pro¬ 
tection of the citizen against such arbitrariness, has been pointed out 
by many contemporary critics of Dicey’s theory. For an under¬ 
standing of the essential conditions of a system of administrative 
law, it is perhaps more important to point out the basic fallacy in 
Dicey’s juxtaposition of two principles: one expresses the need for 
restraint of the arbitrary power of government; the other says that 
there must be ‘equal subjection of all classes’ to ‘the ordinary 
courts’. Even within the formulation of these two principles, Dicey 
makes some questionable assumptions. The equation of‘arbitrary * 
with ‘wide discretionary’ power of government is one that few 
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students of the modern administrative process would accept without 
severe reservations. Again, the identification of ‘ordinary’ courts 
with the courts developed in the common-law tradition assumes 
a priori that no differently constituted courts, including courts of the 
eminence, expertise, and judicial independence of the French 
Conseil d’fitat, can be considered as genuine courts. 

The deeper fallacy of Dicey’s assumptions lies in his contention 
that the rule of law demands full equality in every respect between 
government and subjects or citizens. But it is inherent in the very 
notion of government that it cannot in all respects be equal to the 
governed, because it has to govern. In a multitude of ways, govern¬ 
ment must be left to interfere, without legal sanctions, in the lives 
and interests of citizens, where private persons could not be allowed 
to do so with impunity. To some extent, the range of these immuni¬ 
ties is expressed in the ‘prerogatives’ of the Crown, or in the 
equivalent French concept oi^actes de Gouvernement\ Declarations of 
war, or other military interventions, diplomatic relations including 
the recognition of governments, may or may not be subject to 
legislative control, but they cannol form the subject of individual 
actions, even though incalculable damage may be inflicted on 
millions of individuals as a result of irresponsible action by the 
executive. No action may be brought for loss of life, limb, or prop¬ 
erty, as the result of foreign policy decisions, although most States, 
in and after the last World War, enacted certain legislation com¬ 
pensating citizens for war damage. The refusal of Anglo-American 
courts to examine or question the recognition of foreign States or 
governments is another indication of this basic distinction between 
government and citizens. It goes, however, beyond the international 
sphere. The refusal of the courts to make planning or policy decisions 
of government the subject of legal action,^* also shows that the 
inequality of government and governed in certain respects is an 
indispensable fact of organized political life. Where the borderline 
between governmental freedom and legal responsibility has to be 
drawn, is, indeed, a very difficult problem. It may be described as 
the key problem of administrative law. But we can only begin to 
understand it after having accepted, unlike Dicey, that inequalities 
between government and citizens are inherent in the very nature of 
political society. 

Although the struggle against a system of administrative justice 
had its counterparts on the Continent,^* Continental jurisprudence, 
following the French model, has long established full-fledged 
systems of administrative justice, which have come to be recognized 
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as bulwarks against arbitrary administrative power, and not, as 
contended by Dicey or Kelsen, as legitimized oppressions of the 
individual.^® 

In the common-law world, there has been a belated and hesitant 
but now increasingly accepted development of a system and science 
of administrative law.^® The definition of the sphere of administra¬ 
tive law has, however, especially in the United States, tended to 
remain narrowly confined to procedural methods and safeguards. 
This distinguishes the American science and doctrine of administra¬ 
tive law - and to a far lesser extent, that of English administrative 
law “ from the Continental conception of administrative law. M 
even a cursory survey of any of the leading texts^® will show, the 
discussion of remedies and procedures against administrative 
authorities, and the system of administrative justice, occupies only 
one, and not the major, part of administrative law. For the greater 
part, Continental administrative law is concerned with such matters 
of substance as public-law contracts, domains and principles of 
public ownership, principles of legal responsibility on the part of 
government and other public authorities. By contrast, the almost 
total failure, in the common-law science of administrative law, to 
regard such matters as the status and powers of public enterprises, 
the development of public-law contracts within the general field of 
contract, or the borderlines between legal duty and discretion in the 
conduct of public authorities, still greatly limits the understanding 
of administrative law in the common-law world. Many of the vital 
problems of public law have to be culled from scattered decisions, 
standard conditions of government contracts, and other materials 
found in the case-books and textbooks on contract, tort, or property, 
which, in turn, largely fail to analyse the public-law problems as 
such. Because such limitations greatly impede the understanding of 
the essential characteristics of public law, a -- necessarily cursory - 
survey of some of the substantial as well as of the procedural prob¬ 
lems of administrative law will be attempted, on a comparative 
basis, in this chapter. 

SEPARATION OF POWDERS AND 

ADMINISTRATIVE LAW 

In 1881 the Supreme Court declared in Kilbourn v. Thompson^'^ that 
all powers of government are divided into executive, legislative, and 
judicial, and that it is ‘essential to the successful working of this 
system that the persons entrusted with power in any one of these 
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branches shall not be permitted to encroach upon the powers con¬ 
fided to the others, but that each shall by the law of its creation be 
limited to the exercise of the powers appropriate to its own depart¬ 
ment and no other. . 

The antithesis to this deceptively simple conception of govern- 
ment^^ was stated by Woodrow Wilson in 1908^2. 

The trouble with the theory is that government is not a machine, but 
a living thing. . . . No living thing can have its organs offset against 
each otlier as checks, and live. On the contrary, its life is dependent upon 
their quick cooperation, their ready response to the commands of instinct 
or intelligence, their amicable community of purj)ose. Government is not 
a body of blind forces; it is a body of men, with highly differentiated 
functions no doubt, in our modern day of specialization, but with a 
common task and purpose. Their cooperation is indispensable, their 
warfare fatal. . . . 

In the mid twentieth century, it is commonplace that a strict 
doctrine of separation of powers is not only a theoretical absurdity 
and a practical impossibility, but that it has not been embodied, in 
anything like the strictness presumed by the Supreme Court in the 
above-quoted decision, in any contemporary constitution. The 
constitutional system of the United States has been recently charac¬ 
terized by one American scholar as one of checks and balances 
rather than separation of powers,-^ while another has stressed that 
not separation of powers, but judicial supremacy is a characteristic 
feature of the American Constitution. 2** Yet another recent analy¬ 
sis detects, on the contrary, a decline of the relative power of both 
judiciary and legislature, ‘accompanied by a corresponding growth 
of relative power in the executive . .. branch of government’. 
Clearly, all these analyses emphasize different aspects of a complex 
and constantly shifting system of checks and balances. Whichever 
aspect is emphasized, it is evident that separation of powers can be 
only relative, not absolute. The executive must appoint judges, 
unless the legislature or the electorate do so. Executive and legis¬ 
lature must cooperate in the enactment of laws, although the forms 
of doing so differ in various democracies. In Great Britain, which 
formed the model for Montesquieu’s theory of the separation of 
powers, the principle has never been even theoretically enshrined. 
The executive is formed by the majority party in the House of 
Commons, which thus both controls the Government and is, in 
turn, under its direction. The Lord Chancellor combines the func¬ 
tions of the highest judge, a member of the Cabinet, and the presid¬ 
ing officer of the Upper Legislative Chamber. The vitality and 
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importance of the doctrine of the separation of powers lies not in 
any rigid separation of functions, but in a working hypothesis, i.e. 
in the basic differentiation of the three functions of law-making, 
administration, and adjudication. By far the most important aspect 
of separation of powers isjudicial independence from administrative 
direction, and that is perhaps the only aspect of the doctrine on 
which all democracies concur. 

As wc have seen, the px'occss of law-finding is a constant and pain¬ 
ful adjustmeiit of conflicting values. So is the problem of adjustment 
between private economic power and publiciinterest. Nor arepublic 
and private interests always clearly distinct. The regulatory author¬ 
ity sometimes becomes too closely identified with the interest and 
outlook of the regulated industry. The exercise of public functions 
may, deliberately or by stealth, slide into the hands of private 
groups, such as employers’ associations or trade unions. 

The problem of the relations between public authority and the 
citizen (private or corporate) cannot be solv^ed in terms of concep¬ 
tual absolutes. Nor can it be solved simply by the elaboration of 
procedural safeguards. Whether and to what extent such safeguards 
have to be provided, must in large measure depend on the funda¬ 
mental adjustment of the relations between public power and 
private rights. 


THE LIMITS OF ADMINISTRATIVE 
DISCRETION 

Once wc have conceded that government must govern, and that it 
cannot, therefore, be in all respects on a footing of equality with the 
citizen, the formula stated by Dicey that government must not have 
‘arbitrary’ or even ‘wide discretionary’ powers becomes mere 
question begging, as do the limitless variations of this formula used 
in Bar association speeches, on public platforms, and the like. For 
what is ‘arbitrary’ and where, consequently, the limits of the dis¬ 
cretion have to be drawn, depends on the scale of human values as 
it is enshrined in the contemporary legal system. It should be evident 
that this has, in many respects, greatly altered during the present 
century. As the basis, there remains, in all civilized systems, the 
protection ~ though not unqualified and subject to due process - of 
life, liberty, and property. Administrative processes are seldom 
concerned with the protection of life, except in connexion with the 
execution of capital sentences. But they are deeply and seriously 
concerned with the protection of liberty and property. However, 
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instead of devoting all our attention to the minute details of safe- 
guards, we should, perhaps, do a little rethinking on the meaning of 
such basic values as liberty and property in the legal and social 
context of contemporar>^ society. At a time of international tensions 
and apprehensions about Communist subversion, the very same 
people who, a generation ago, condemned the growth of the admin¬ 
istrative process as an intolerable encroachment on separation of 
functions and the rule of law are today disposed to leave almost 
unlimited powers to administrative discretion in the domain of 
national security, deportation, immigration, and other matters 
vitally concerning the liberty, freedom of movement, and employ- 
ability of the citizen at large, of aliens, or of more limited groups of 
the population. Conversely, those who favoured wide administra¬ 
tive discretion in the era of economic and social reform, now con¬ 
demn administrative latitude, especially in the area of human 
rights. Professor Gellhorn has recently drawn up an impressive 
catalogue of administrative powers which have been allowed to 
grow with little or no legal check.®® These include press and book 
censorship, the various ‘loyalty’ procedures, the issue of passports, 
and others. Again, if liberty is a value to be protected, unless there is 
a clear statutory command to the contrary, such decisions as 
Liversidge v. AndersoUi^'^ where the power of the Horne Secretary to 
detain aliens where he ‘has reasonable cause to believe’ was inter¬ 
preted by the majority of the House of Lords as equivalent to: 
‘where the Home Secretary thinks that he has. . . cause to believe’, 
are open to serious objections. 

The right to earn a living, according to one’s capabilities and 
training, may be regarded cither as an aspect of liberty (to develop 
one’s personality) or as an aspect of property, if property, as it must, 
is no longer defined as a compound of tangible, real, and personal 
assets, but the totality of all rights and interests capable of legal 
protection which have an economic value. Whatever its charac¬ 
terization, the right to earn a living has barely been articulated as 
an essential value to be protected in the administrative process, 
although its protection is for the ordinary citizen, the ‘common 
man’, perhaps a matter of greater practical importance than any 
of the traditionally articulated values. If this is a value worthy of 
protection in contemporary democracy, the unchecked power of 
Congressional committees, government departments, or even 
private employers,®® to deprive persons of their livelihood and 
employability in the field of their training and skill, is truly ‘arbi¬ 
trary* power. So is the delegation, by indirection, of the power to 
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deprive a person of employment in his trade to labour unions which 
effectively control employment in a particular industry.®^ 

From the same angle, the steady - and largely unnoticed because 
scattered - growth of licensing powers over a multitude of profes¬ 
sional and commercial activities, not by public authority, but by 
interested groups, is a serious interference with the right to earn a 
living®® unless checked by constitutional tests or public supervision. 

While liberty and property should thus be interpreted not in the 
light of conditions and ideas prevalent a century ago, but of those 
of the mid twentieth century, the right of property is subject to 
reinterpretation in other respects. In the light of official legal policy, 
as embodied not only in the Sherman Antitrust Act, the statutory 
power of the Federal Trade Commission, and ancillary legislation in 
the United States, but also more recently in the anti-trust laws of 
England, Germany, and other States,®® the protection of property 
certainly must find its limitation in the concentration of excessive 
economic power. Again, the statutory acknowledgement of legal 
values, such as soil conservation or the husbanding of agricultural 
resources or of water resources, docs mean a different adjustment of 
values, and, therefore, a diflbrent conception of ‘arbitrary’ than 
would have been the case a century ago. 

Continental textbooks on administrative law, while hardly 
sufficiently elaborate on the subjc^ct, stress certain elementary 
Rechtsgrundsdtze^^ or principes generaux du droit^'^ which must guide 
administrative decision. First among these basic principles stands 
that of equality. This, of course, is general, not without ambiguity 
and subject to many qualifications. Yet, it is of great practical signi¬ 
ficance, often insufficiently appreciated in the decision of problems 
of administrative law. Procedurally, the principle of equality means 
non-discrimination in the treatment of persons or groups entitled 
to equal consideration, e.g. in the awarding of building licences, 
trading permits, or admission to educational establishments.®® It 
must be based on comparable standards; there must be no discri¬ 
mination betw’een equals, whether based on personal vindictiveness, 
pecuniary interests, or political prejudices not sanctioned by the 
law. All such actions are aspects of abuse of power [detournement de 
pouvoir), 

A consideration of basic principles governing administrative law 
would not, of course, by itself, solve a multitude of problems which, 
as stated before, depend on a delicate balance of conflicting inter¬ 
ests and values. It would, however, give a firmer background, and a 
greater sense of direction to many decisions of administrative 
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agencies, administrative tribunals, and ordinary courts, which, 
today, seem to vacillate all too often between general platitudes and 
pure empiricism. 

But even if we attain such sense of direction in the basic principles 
of administrative law, in the great majority of cases an administra¬ 
tive body exercises powers given to it by statute in good faith, with¬ 
out discrimination, for a public f)urpose. It is in these cases that the 
problem of the limits of administrative discretion emerges in all its 
complexity. 

Despite the vast differences in the organization of administrative 
services, and in the structure and scope of legal remedies against 
administrative action, this problem presents itself, basically in 
similar terms, to any system — civil law or common law - which 
attempts to balance the necessary freedom of governmental 
decision-making with the protection of basic individual rights. 

The general common-law approach was put tersely in a recent 
lecture by an eminent British judge^’: 

Broadly speaking, the courts will investigate and give relief in respect 
of acts of the executive which are shown to be bad in law or to have been 
done without or in excess of authority, or in bad faith, or because of 
irrelevant or extraneous considerations; but they will not revise decisions 
lawfully taken or interfere by substituting one view of the merits for 
another. 

In the United States, where the main emphasis is on the scope of 
review from a multitude of administrative agencies constituted by 
statute, a similar principle is expressed with a different emphasis in 
a judgement of the Supreme Court®®: 

Our duty is at an end when we find that the action of the Commission 
was based on findings supported by evidence, and was made pursuant to 
authority granted by Congress. 

After a much longer preoccupation with organized administra¬ 
tive justice and in the light of many hundreds of authoritative 
decisions on the problem, contemporary Continental authorities 
on administrative law have given up any attempts to define the 
limit of administrative discretion in more than a very few broad 
formulas. While the leading modern French textbook®® enumerates 
five major limits of discretionary power (lack of competence, fault 
of form, violation of the law, incorrect motivation, and, most 
important and vaguest of all, failure to act ‘ in the public interest’), 
modern German doctrine is content with three^®: first, error about 
the existence or limits of the exercise of discretion, or their conscious 
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violation; second, error about legitimate motives, or their deliber¬ 
ate neglect; third, faults in the appreciation of the relevant facts. 

From these broad formulations wc gain little more than the in¬ 
sight that there are certain limits to the freedom of administrative 
action. But under what circumstances a particular administrative 
action has been ^improperly motivated’, or neglected to be guided 
by the ‘public interest’, cannot be ascertained from general form¬ 
ulas. To be sure, the multiplicity of administrative contacts with 
individual interests is infinite, and it increases steadily as the activi¬ 
ties of governments and other public authorities spread out, 
horizontally and vertically. Regulatory and supervisory activities 
range from the control of sanitary standards, in houses and factories, 
of the uses of land, the control of floods, dikes, forests, to the public 
supervision, by way of arbitration or active regulation, of labour 
conditions. On the other hand,governments, municipal authorities, 
and public corporations make long-term contracts for supplies and 
services, and they operate a large number of public utilities and, in 
some cases, industries. With the multiplicity of functions, the 
possibilities of friction between public and private interests increase. 
It is not surprising that the growing flood of decisions on the proper 
limits of administrative discretion, by semi-judicial agencies, 
ordinary courts, or administrative tribunals, should be full of con¬ 
tradictions and inconsistencies, that more and more we have to 
look to the courts’ experience and good sense in the delicate adjust¬ 
ment of conflicting values and interests in the individual case at 
hand. 

Yet it is not necessary to lose sight of the wood for the trees. It is 
possible to provide general guides, beyond the vague formulations 
of the above-mentioned authorities, without ignoring that there is 
always an element of choice, and therefore of creative law-making, 
in each individual decision that applies general criteria. 

First, it is accepted in the theory and practice of all States that 
certain major policy functions of government, especially in the 
international sphere, cannot be subject to judicial control. The 
most articulate discussion of the scope of this immunity has been in 
French law, around the concept oVacies de gouvermment\^^ The scope 
of this once wide exemption has been greatly curtailed in recent' 
times, but it still includes actes diplomatiques. While there is some 
controversy on the exact scope of this immunity of governmental 
action in international affairs,^ ^ it would seem to correspond to the 
scope of governmental prerogative conceded by the common-law 
courts to the actions of government in international aflfairs. A well- 
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known English illustration is the Amphitriie case/® where, during the 
First World War, a Swedish ship was seized by the British Govern¬ 
ment, despite an undertaking given by the British Legation at 
Stockholm that, by carrying a cargo of at least Go per cent approved 
goods, the ship would be released. In rejecting the claim for dam¬ 
ages Rowlatt j. held that an ‘ intention to act in a particular way in 
a certain event ’ could not be made binding on the government. The 
rationalization of this freedom of action has been formulated as ‘ the 
inability of a person to whom a discretion is entrusted to bind him¬ 
self as to any future exercise of it’.^^ 

To the exemptions concerning government actions essentially in 
the sphere of international relations French practice and doctrine 
add a certain, not very precisely defined, category of actions con¬ 
cerning ‘public security’.^® This has been steadily narrowed down 
from, its formerly very w'ide scope, and now appears to be confined 
to actions dealing with very ma.jor disturbances, such as war, states 
of siege, but probably no longer anti-flood or anti-epidemic meas¬ 
ures. There is less and less disposition to grant the executive a blank 
cheque, in the form of emergency powers, unless they are clearly 
defined by statute. In recent United States practice a certain parallel 
to this development may be seen in the Steel Seizure cases,*® where 
the Supreme Court refused to legalize a presidential executive order 
directing the Secretary of Commerce to seize the steel industry on 
behalf of the Government (during a prolonged strike), alleged to be 
inherent in the functions of the President as the Supreme Executive. 
In Great Britain the last World War showed a far-reaching substitu¬ 
tion of statutory emergency legislation for common-law prerogative 
powders,*” w^here the majority of the House of Lords, over the vigor¬ 
ous dissent of Lord Atkin, construed the Home Secretary’s emer¬ 
gency power to detain aliens ‘which he had reasonable cause to 
suspect . , as being a decision to be taken in his own discretion, 
and not therefore reviewable. 

The second category of governmental exemptions from legal 
responsibility is far more important in the everyday practice of 
administration. It concerns what is variously called the ‘planning’ 
or ‘policy-making’ decisions of governments and other public 
authorities. In its law-making, planning, or policy decisions, govern¬ 
ment must not be hampered by contractual or tort liabilities. In the 
former sphere this means that either a commitment given to a 
private individual cannot be construed as contractual or that the 
contract will be superseded by superior considerations of public 
policy. 
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It has long been held by the Court of Claims that the United States 
when sued as a contractor cannot be held liable for an obstruction to the 
performance of the particular contract resulting from its public and 
general acts as a sovereign.^* 

The problem is well illustrated by some recent English decisions. 
In Ransom and Luck v. Surbiton B. C.'*® a local authority had, under 
the then effective Town and Country Planning Act, given permis¬ 
sion for interim development to land owners, subject to certain 
conditions laid down in agreements between the owners and the 
local authority. After the war, acting under a new Town and Coun¬ 
try Planning Act, the Minister included the area in the so-called 
Greater London Plan and withheld permission for further develop¬ 
ment, although the plaintiffs had already laid out some money for 
the construction of sewers. The Court of Appeal held that the 
Planning Authority could not bargain away its statutory powers of 
planning conferred on it by a statute in the public interest. Con¬ 
sequently, the agreements into which the authority had entered 
were not construed as being contractual and, in any case, subject 
to the overriding purpose of the statute as a whole. Similarly, 
another decision of the Court of Appeal, a few years later,®® held 
that the City of London Corporation could not impair its powers of 
regulation as a health authority by a private contract, and that, 
therefore, the exercise of these powers rendered the further per¬ 
formance of the contract impossible, without attaching to the 
public authority any liability for breach of contract. 

In the sphere of tort the problem has become acute in the inter¬ 
pretation of the ‘discretionary’ exemption from tort liability in the 
United States Federal Torts Claims Act®^ by a confusing trilogy of 
decisions. The Supreme Court held the U.S. Government not 
liable for a disastrous explosion in Texas City caused by the negli¬ 
gence of various government agencies and officials in planning, 
manufacturing, storing, and fighting the explosion of fertilizer- 
grade ammonium nitrate used as part of a foreign-aid programme.® ^ 
Some years later the Court held the Government liable for damages 
resulting from failure of a lighthouse light, due to negligent mainten¬ 
ance of the light by the coast-guard.®® More recently, the Court 
again held the Government liable for negligence in the fighting of 
a forest fire by the U.S. Forest Service,®^ 

One aspect of the reasoning in the Dalehiie decision is of basic 
importance to the present discussion. The Supreme Court refused 
to hold the Government liable for negligence in the manufacture of 
the explosive materials on the ground that ‘the decisions held 
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culpable were all responsibly made at a planning rather than 
operational level and involved considerations more or less important 
to the practicability of the Government’s fertilizer programme’.®® 

In the view of a leading American authority on administrative 
law,®® ‘the concept of “a planning rather than operational level” is 
important and may be destined to become a landmark in law 
development’. 

From this antithesis of ‘planning’ and ‘operational’ activities we 
can draw certain conclusions which should help to clarify the often 
extremely confusing interpretations by both British and American 
courts. 

The sound kernel of the ‘planning’ exemption not only for fed-* 
eral and state governments but also for other public authorities, such 
as municipal corporations, catchment boards, and others, is that 
they must have freedom to exercise a choice entrusted to them, for 
the execution of their functions, and not be hampered by subsequent 
court judgements on the wisdom of such decision. Without such 
freedom of movement, any eflectivc administration would be para¬ 
lysed. If, for example, a public authority, limited in its budget and 
personnel, has been given a discretion to repair breaches in dykes, 
to undertake a lighthouse service,®® or to fix wages of municipal 
employees ‘as they think fit’,®**^ it is certainly not for any court to 
substitute its own judgement ex post on the policy considerations 
governing the exercise of this discretion. Against this principle 
English courts appear to have sinned more frequently than Ameri¬ 
can courts. The high-water mark is still the decision of the House of 
Lords in Roberts v. Hopwood^ where a London local authority had 
exercised its statutory power ‘ to fix wages as they think fit’ by grant¬ 
ing a minimum wage to all employees, without distinction of sex. 
The House of Lords confirmed the surcharge imposed by the Dis¬ 
trict Auditor on the councillors. It rejected the very conception of 
a basic minimum wage for all employees as not being a reward for 
labour.®® It also considered the weekly minimum wage of as 
grossly extravagant. Lord Atkinson said that the council ‘allowed 
themselves to be guided in preference by some eccentric principles 
of Socialist philanthropy, or by a feminist ambition to secure the 
equality of the sexes in the matter of wages in the world of labour’.®^ 
In order to translate this outburst of political prejudice into legal 
reasoning the House had to interpolate the word ‘ reasonably ’ into 
the text of the statute, contrary to all canons of statutory construc¬ 
tion.® ^ 

There was reason to hope that the Roberts v. Hopwood approach 
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had given way to a wider conception of the relations between ad¬ 
ministrative discretion and judicial supervision.*® Unfortunately, a 
more recent decision of the Court of Appeal®* is reminiscent of the 
Roberts attitude. The Birmingham Corporation was authorized by 
statute to maintain and operate its transport undertaking and to 
‘charge such fares as it thought fit’, subject to certain conditions 
with which the corporation had complied. With the consent of the 
licensing authority, it decided to provide free travelling facilities at 
certain hours for a limited class of aged men and women, to be 
financed out of the general rate fund. The Court of Appeal held this 
action to be ultra vires, with the following reasoning: 

We think it is clearly implicit in the legislation, that while it was left 
to the defendants to decide what fares should be charged within any 
prescribed statutory maxima for the time being in force, the undertaking 
was to be run as a business venture, or, in other words, that fares fixed 
by the defendants at their discretion, in accordance with ordinary 
business principles, were to be charged. 

Just as the House of Lords in the earlier case had read the word 
‘reasonably’ into the unqualified discretion granted by statute, so 
the Court of Appeal in the later case read ‘ordinary business prin¬ 
ciples ’ into the statutory power to charge fares as the local authority, 
with the consent of the licensing authority thought fit. It would be 
difficult to find any guidance in the court’s judgement on the mean¬ 
ing of‘ordinary business principles’ and, in particular, on the point 
at which differential fares would cease to be permissible as ‘giving 
away rights of free travel’.®® It may, of course, be that the recent 
decision of the Court of Appeal, like many other judgements, was an 
indirect way to grant something like a regular appeal against 
decisions of administrative authorities.®® But it is both against the 
tradition of the courts and detrimental to the development of a 
healthy relationship between administrative authorities and super¬ 
visory courts to distort clear statutory language so as to substitute 
half-baked policy advice by the court for the decisions of the elected 
body - on a national or local level. The distinction drawn in Dalehite, 
though difficult to apply with precision in individual cases, is a sound 
one. The choices between alternative policies, provided they re¬ 
main within the clear framework of administrative powers, are not 
a matter for review by courts which are not responsible either to the 
elector or to the superior administrative authorities for the policy 
principles that they enuncia te. 

If the courts have thus, on more than one occasion, confused 
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administrative action and discretion by policy interferences, they 
have on the other hand, been often remarkably, though confusedly, 
liberal in the protection of public authorities from legal liability, 
where no such immunity should or needed to be granted. 

The principle of equality which, as we have seen, is a cornerstone 
of administrative justice, demands that public authorities be held 
liable for interference with legitimate interests of citizt.ns, unless 
such liability would impede the overriding needs of public service. 
Where, in other words, public authorities engage in transactions 
with private citizens through contractual commitments, or where 
they interfere with their interests through tortious conduct, they 
should be held liable unless principles of superior validity prevent 
it. Such a view docs emphatically not mean an acceptance of the 
dichotomy of‘governmental’ and ‘proprietary’ or ‘non-govern¬ 
mental’ functions. That such a distinction is both bad in principle 
and incapable of practical application will be shown later in this 
chaj^ter,^’^ It is the abovc-mentiemed distinction between the 
‘planning’ and the ‘operational’ level which furnishes a guide. 
Many decisions, both in the British and the American jurisdictions, 
have entirely failed to make a distinction between: (a) the exercise 
of an administrative discretion as such which, as discussed earlier, 
should not be re viewable, and (b) the manner of carrying out an 
administrative decision after the discretion has been exercised. The 
latter should be subject to general principles of legal liability. For 
this reason the argument of the Supreme Court in the Dalehite 
opinion was unsound, in so far as it denied liability for negligence in 
firefighting by public employees. The phrase that the Federal Torts 
Claims Act ‘did not change the normal rule that an alleged failure 
or carelessness of public firemen docs not create private actionable 
rights’ begs the question,®® This reasoning was entirely, and rightly, 
abandoned in the two later decisions of the Court, which held the 
coast-guard liable for negligent maintenance of a lighthouse service 
which they need or need not have undertaken in the first place, and 
held the United States Forest Service liable for negligence in the 
fighting of fires once they had undertaken the responsibility of 
doing so. 

The correct test was formulated by Lord Greene m.r., in a 
judgement by the English Court of Appeal, which cleared up the 
confusions of a large number of wartime decisions on the question 
whether local authorities, absolved during the last war from their 
normal duty to light streets and simultaneously equipped with 
power to build air-raid shelters, were absolved from legal 

T~l.c.s.-k 
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responsihility for accidents happening in the blackout to 
pecfesirimiSf cydlsts, andmotorists^^^: 

The question, therefore, in any given ease appears to resolve itself into 
this - does the statute, on its true construction, in authorizing the act in 
question, exclude the duty of taking care in its pcrfonnance? 

The true view, in my opiiiii>n, is that tlie date of the erection of an 
obsiruciion and the purposes for which ir is intended to he used are (apart 
from some special circumsianccs or some special language in the statute) 
both immaterial; that the duty to take reasonable care to prev^ent danger 
to the public is present throughout: that so long as the streets arc properly 
lit the duly is ipso facto performed: but that when the street ligliting is 
suspended, either as tlie result of lighting restrictions or (in cases where 
Street lighting is optional) as the result of the local authority’s decision to 
extinguish llu* street lamps or as the result of a break-down in the lighting 
system it becomes the duty of the local authority to take such steps to 
safeguard tJjc puldic by special danger lights or otherwise, as in the 
circumstances of the case arc reasonably possible. 

This decision makes a clear distinction between the planning or 
policy level ™ wlierc di.scretion must be unhampered, unless the 
statute imposes a clear j)ublic or private duly^ to act - and the oper¬ 
ational level - where the duties of care and the standards to be 
demanded of public authority must, in the public interest, be equal 
to those demanded of private citizens. 

The consistent application of this distinction would eliminate 
many unjust decisions based on a wrong theory: it would obviate 
the need to resort to spurious distinctions .such as that between 
'governmentaT and ‘non-governmental’ activities; it would, at 
the same lime, preserve the inequalities between government and 
governed, where they are justified by the necessities of public service. 
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Government Liability, 
Administrative Discretion, and 
the Individual 


SOME LESSONS FROM THE 
CONTINENT 

In the major countries of continental Europe th(; proj^ress of the 
Rechtssiaat idea, combined with the all but universal n'cognition of 
a separate system of administrative law and jurisdiction, promoted 
the principle of governmental legal rcspoiisibilit y at a time when the 
common-law jurisclictitms were still lirmly caught in the web of 
feudal government immunities. On the one hand, the Rcchisstaat 
principle demanded that governments and other jiublic authorities 
should, as far as ]K>ssible, be la id liable on a basis comparable tvith 
that of private* huv. On the otln'r liand, the gradual elaboration of 
the distinctive principles of adn.iinistralive law led to the early 
recognition of inherent ditferences in the position of public authori¬ 
ties and private individuals, especially through the develr)pmcnt of 
the contrat adrninisiralif in French jurisprudence, but also titrough 
the* developm(‘nt of distinctive principles of governmental liability 
outside contract. 


Liability in Contract 

The famous Blanco case of 1873,^ which held that damages against 
the central administration were within the exclusive jurisdiction of 
llie administrative courts, set llic Coiiseil d’EUit free to develop its 
own judge-made body of rules of administrative liability. One of 
its most important creations was the development of legal char¬ 
acteristics of administrative transactions. Public authorities are now 
held in French law to be able* to engage in transactionsj either on a 
private-law basis {gestumsprivccs) - in which case they arc subject to 
civil jurisdiction and the principles of private law - or by way of a 
public-law contract, a contrat admimsiraliL which is compounded of 
elements of contract and inequalities held to be inherent in the con¬ 
cept of public service. A public authority may, for example, con¬ 
tract for the services of radio ptaformers or the supply of uiiiforms, 
or the purchase of paving stones in the form of a civil or an adminis¬ 
trative contract. Normally, but not necessarily, the contracting for 
the execution of typical public-service functions, such as water 
supply or electricity grids, or sanitary services wall indicate an 
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administrative contract. In the summary formulation of a recent 
English cojnparative study on the subject: 

What is necessary is, it seems, to contemplate the whole surroundings, 
the parties, the nature of the administrative organization with which the 
contract is made, the nature of the service, and the terms of the contract 
itself and the conditions on which it is made. In the last resort it seems 
that it is the terms of the contract which will decide the issue, provided 
that they are operative terms. The test may sound uncertain but prob¬ 
ably the appearance is more uncertain than the reality, and in the 
ordinary case's there will be* little doubt. In lx:>rderline cases doubt will 
remain wliatewer test is chosen." 

It may suffice to add to this summary- a reference to the two most 
recent dec isions of the Conseil d’Etat on this subject.^ Where the 
administration had contracted with a private ijidividual for the 
food supplies to a repatriation centre for foreign refugees the con¬ 
tract was held to be an administrative one - whether or not it con¬ 
tained terms specifically derogating from the provisions of civil 
law,^ since the contract had, for its direct object, the execution of a 
public service, namely, the repatriation of foreign refugees. On the 
other hand, a contract between the State and a transport company 
for the handling of customs, transit, and lrans]:>ort of certain mer¬ 
chandiser was held not to be a marche de fourniLurv^ and therefore a 
contra t adrninistratif, but a contract of private law. The reasoning was, 
first, that the contract did not contain any clause exorbiianie. du droit, 
i.e. that it was formulated in the manner of a private contract, and, 
second, that, althoiigh concluded for the purpose of a public service, 
the object of the contract was not the very execution by a private 
party of the public service. The fundamenial characteri.stic of a 
contrat administratifh the recognition of certain unilateral powers of 
control by the administration in the public interest. The demands 
of the public service empower the administrative authority to carry 
out continuous supervision over the execution of the contract. To 
ensure this continuity of execution the administration has certain 
unilateral powers: to suspend, vary, or rescind the contract, to 
transfer it to another party, or to take it over itself {mise en regie).^ 
Not only does the administrative authority have the right to inter¬ 
fere unilaterally in the contract; it has the duty to do so, because it 
is responsible for the public service. Hence, consumers or other 
interested parties may bring an action to compel the administration 
to exercise its powers and sue for damages for its refusal to do so (a 
kind of mandamus).® Moreover, the contract is always subject to 
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the changing needs of the public service, ^suivant les besoins sociauXy 
cconomiques du moment Thus, a long-term concession for street light¬ 
ing by gas may be converted into a demand for lighting by electricity 
if this is required by modern technical developments and public 
needs.** If the contractor is unable to fulfil the changed conditions 
the contract may be terminated or transferred to another contractor. 
However, the contractor is entitled to a full indemnity in any case of 
variation. The private party has 'ce qiie Von appelle Veqiidihrefinancier 
de son contrai \ * This means not only an indemnity for the interference 
other than for fault on the part of the contractor, with the contract 
by the administrative authority ; it means also -- by one of the most 
famous pieces of judicial law-making evolved in any modern system 
- an equitable adjustment of the remuneration contractually 
agreed upon, if the equilibrium of the contract has been upset by 
economic causes beyond the control of the parties, and the increas¬ 
ing burden on the contractor, caused thereby, was not foreseeable 
at the time of the conclusion of the contract. This is the theory of 
imprevision first established by the Gonscil erfitat in the Gaz de 
Bordeaux case in 1916,^^ and since then steadily developed through 
the vicissitudes of inflation, war, shortages of materials, and the 
other major economic disturbances that have characterized 
European history since the First World War.^^ 

The elasticity of the contract, the restrictions on pacta sunt servanda, 
are not, therefore, entirely a unilateral matter. If the public author¬ 
ity has many prerogatives and unilateral powers which would be 
improper in a private contract, the private contractor enjoys, on 
the other hand, the recognition of variability of terms in his favour, 
where the circumstances so demand. 

I’hc contrat adrninistrati/vs,, in fact, dominated by the principles of 
the continuity of the public service, from which flows the concept 
of the relation between authority and contractor as one of coopera¬ 
tion. The contractor is an instrumentality for the execution of public 
services and functions. As such, he may incur graver risks than the 
private contractor, because in undertaking the supply of a long¬ 
term service or commodity he subjects himself to the above-men¬ 
tioned variations or vicissitudes demanded by the public interest. 
On the other hand, it is in the interest of the public that the con¬ 
tractor should be enabled to supply the contracted goods or services 
satisfactorily; that he should not go bankrupt; that he should be 
able to pay his workmen adequately; and that he should be in a 
position to purchase the essential raw materials. Hence, the theory 
of imprevision - now usually replaced by specific terms of adjustment 
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in the conditions which form the basis of the contracts ~ and the 
concept of the administrative contract as basically different from 
the civil-law contract, not indeed in all respects - for in the absence 
of a public code of contract there is, of course, reference to many 
provisions of the civil law - but in some essential respects. 

While the concept of a distinctive public-law contract is also 
well developed in Belgium, Italy,and some Latin-American 
countries influenced by French law, it is far less developed in Ger¬ 
many, where the emphasis is still on the unilateral character of the 
^Verwahungsakt\ Thus, the granting of concessions and licences - a 
typical illustration of the contrat admhmtralif ~ is generally regarded 
as a unilateral administrative act. However, arrangements for tlie 
use of public utilities (such as electricity or telephones) may be 
concluded in the form of a "Verirag\ an agreement between the 
public authority and the individual. The main field of application 
of the public-law contract in the German system is the regulation of 
relations between the numerous persons of public law, such as 
regional, municipal, or functional authorities which abound in the 
German administrative system, contrasting with the centralization 
of French administration.^^ The djfentlichrechtliche Verlrag does not, 
like the contrat adrninistratifi blend administrative and contractual 
elements in the relations between public authority and the citizen. 
It is characterized by the coordination of the parties, which are 
administrative authorities. 

It has been rightly observed^® that there is far more similarity to 
the French conception in modern Anglo-American legal develop¬ 
ments, although the disinclination to recognize the dualism of 
private and public law still prevents, especially in England, clear 
recognition and elaboration of the concept of public or administra¬ 
tive contract. 

In American law there is growing recognition of the ‘ government 
contract’ as a distinct category.Now that liability and action¬ 
ability of governments in contract have at last been widely recog¬ 
nized in the major common-law jurisdictions,^® the legal analysis 
of government contracts is a matter of growing importance. 

The admission that English legal practice and theory is hardly 
yet aware of government contracts as in any way distinct from 
private contracts does not, of course, mean that there is not, in fact, 
such a category. But this branch of the law is hidden in standard 
conditions of governments, where the real ‘ living law ’ of today is to 
be found.®® From these standard conditions, the individual con¬ 
tractor is no more able to depart in his bid for government contracts 
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than an individual insurer can modify the standard terms of insur¬ 
ance contracts, or the passenger of an ocean liner or an aeroplane 
can modify the conditions of transportation. Much of the law of the 
droit administratif will be found in these standard terms: the con¬ 
tinuing power of the government officer to give directions as to the 
carrying out of the work; the unilateral power of the government 
authority to require alterations in the work done under the contract, 
subject to adjustment of the contract price; repayment of liquidated 
damages in the event of default; and, most important of all, the 
libe rty of the Govermnent to terminate the contract at any time by 
notice in writing, subject to compensation for work done.-^ In fact, 
the terms of compensation for the contract in the event of termina¬ 
tion by the Government are more favourable to the Government 
than those elaborated by I he French courts. The default clause of 
the Standard Building Contract, used by local authorities in Britain, 
])r()vides that, given certain stated conditions of default, the public 
employer may determine the employment of the contractor by 
registered notice. 

Although it lias frequently been said that government contracts 
arc governed by general principles of contract law, recent students 
of the subject have pointed out the distinctive features of the govern¬ 
ment conti’act ill terms that show the similarity of problems and 
solutions imposed by the functions of modern government on 
systems as fundamentally cliOcrenl as French and American law. 

To jjcgin with, a government contract is a contract of adhesion, that is 
to say, a contract with standard terms and conditions, prepared by one 
party and offered to the other on a take-it-or-leave-it basis. The consen¬ 
sual element is reduced to a minimum. . . . Obviously, principles of 
general contract law, based on theories of freedom of contract, can have 
little application to such a clause. 

Also, a government contract is ajit to diller markedly from a jii ivate 
contr.'ict in the very feature which lies at the heart of the traditional 
contract relationship: the concept of a voluntary assumption of risk, 
agre(Hl to by parlies dealing at arnvs length. Many government contracts 
arc nothing of the sort. Between the tw'O extremes of the simple purchase 
order and the cost-reimburscnicnt-no-fce research contract is every 
variety of pricing and risk-taking arrangement. . . . Hanging over all 
government contracts and sub-contractors is the prospect of renegotia¬ 
tion to recapture excessive profits. In short, while the risk elt^ment is stiU 
present (the Government does not insure contractors against loss), the 
simple bargain-exchange of the t>pical private contract has been 
transformed into something much more complicated. Risk of loss and 
prospect of profit have become interwoven into a whole complex of 
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tangled relationships, which only the lawyer and cost-accountant can 
fully understand.-® ^ 

Federal contracts in the United States used to contain provisions 
that the decision of the federal contracting agent would be final as to 
disputes over questions of fact,®* or, in some cases, as to questions of 
law as well.®® Such clauses have recently been outlawed by statute 
which provides that final decisions by the administrative authority 
to the contract on questions of law are no longer permitted, and that 
findings of fact can be set asid(i whenever ‘ fraudulent or capricious 
or arbitrary or so grossly erroneous as necessarily to imply bad faith, 
or , . . not supported by substantial evidence*.®® Apart from the 
outlawing of this particularly obnoxious form of inequality, there 
is no doubt that, despite a general statement that the contractual 
relations between the United States and contractors are governed 
by rules of law applicable to contracts between individuals,®’ ‘ there 
are so many exceptions to this generalization . . . that government- 
contract law is often treated as a special field of its own*.®® This 
applies, for example, to the necessarily differ(‘nt and stricter rules 
about agency and authority to contract on behalf of the govern¬ 
ment; or to the problems created by governmental action which 
causes impossibility of performance. Here, the dual capacity of one 
of the contracting parties, as a government taking action binding on 
all its citizens, and as a party to an individual contract between 
itself and a private person, becomes relevant. Such problems, known 
in French jurisprudence as He fait du prince \ are no less relevant in 
common-law'jurisdictions, for the dual position of public authority 
is the same. Nor is the answer to the problem any different. Tn the 
United States the general rule is that the Government is said to act 
in its sovereign capacity whenever its ads are public and general in 
their application, so that they are not considered as directed against 
the other contracting party alone, and therefore entail no .sanction 
for breach of contract. But it has, rightly, been suggested that, 
where the Government, for reasons of general public policy, creates 
conditions that make the performance of the contract impossible, 
it should be held liable to pay the fair value of the benefits received 
in quasi contract®®; this does not affect the basic fact that govern¬ 
ment contracts are not just another specie;s of private contracts. 

The fact that the common law recognizes in tlieory only one type 
of contract has, however, another consequence: in the legal systems 
that know both private and public-law contracts a commitment 
given by a public authority to a private party, under conditions 
which make it justifiable to assume a legal commitment, can be 
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allocated to the sphere of either private or public-law contract/The 
remedies for the other party arc, as we have seen, not identical, but 
they are substantial in either case, and, in some respects, the position 
of the private party in the contrat adminutratifh more favourable than 
that of a party to a private contract. 

In the common law, however, the alternative is between contract 
according to the common law or no legal tie at all. Hence, common- 
law courts often find themselves in the dillicult position of having to 
hold public authorities, especially State governments or municipal 
autliorities, in circumstances where no standard conditions apply, 
either liable for contract under common-law rules, or not held by 
any contractual commitment at all. 

Reference has already been made to the Amphitrite case, which 
may, however, be justified as dealing with the freedom of'govern¬ 
ment in matters of international policy, especially in wartime. A 
contrary tendency, to make governments liable for promises made 
by the authorized offictirs to individuals, was encouraged by the 
decision of Denning j. (as he then was) in Robertson v. Minister of 
Pensions, The Minister of Pensions attempted to revoke the accept¬ 
ance by the War Office of liability to pay a disability pension to an 
officer injured in the war, partly on the ground that it amounted to 
a fetter on the future executive action of the Crown. In his judge¬ 
ment, Denning j. sought to liken the formal promise of a government 
authority to an individual to a contractual commitment not revoc¬ 
able by unilateral Crown action. Reference has also been made to 
the decision of thc! Court of Appeal, which found that the Minister 
of Town and Country Planning could not be hampered in the exer¬ 
cise of his planning functions by the existence of a previous con¬ 
tractual commitment of a local authf)rity, although, alternatively, 
the court suggested that that commitment had not been of a con¬ 
tractual nature at all. On the other hand, in another post-war case,®^ 
a local education authority which, on the outbreak of the last war, 
had promised employees joining the forces certain pay increments 
which they would have received in the ordinary way, were held by 
the Court of Appeal to have ‘ entered into a contract voluntarily, 
and whem they made payments under such a contract, they did so in 
pursuance of the contract, and not in the execution of any public 
duty’. However, another decision of the same court denied that a 
local authority could be hampered in the exercise of its public-health 
functions by contractual lies.®^ Unquestionably, many of these 
decisions were prompted by individual considerations of equity and 
fairness. Nevertheless, the situation remains confused, and the state 
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of the authorities most uncertain.®® While the contrat adminisiratif^ as 
developed by the Conscil d’fitat, has many features which cannot 
be easily detached from the peculiar structure and traditions of the 
French legal system, the case for open recognition, and appropriate 
regulation, of the contract between government and other public 
authorities on the one part, and private individuals on the other, is 
overwhelming.®' The Renegotiation Acts in the United States, 
which were the reaction to situations created by wartime contracts 
of the Beildehem Sled case tyj)c,®^ underline the necessity to regard the 
contracts made Ijctwccn govermnent and private parties in a mixed 
economy, often in fields of defence and other matters of vital public 
interest, as cooperative efforts subject to certain legal rules •- like 
partnerships and other social compacts ~ rather than as contracts 
subject to rules shaped centuries ago foi* enl irely difitrrent conditions 
and social systems. 

Some of th(' constitutional and othc^r legal problems of contracts 
to whicli governments are parties (such as authorization by Congress 
or the necessity of parliamentary approval for expenditure®’^) can 
probably f)e avoided where a semi-autonomous govermnent cor¬ 
poration can take the place of govtamment departments.®''’ 

The Legal Stains of the Public Servant 

Brief reference sho uld be made to the complex problem of the*, legal 
status of the public servant. In this field, too, the insufiicient elabora¬ 
tion of public-law relationshi]:)S as being distinctly legal in character, 
but different from civil-law relationships, has created, and still con¬ 
tinues to cause, in the common-law jurisdictions, an unsatisfactory 
mixture of lingering feudal concepts, public law concepts, and civil 
law concepts.®® 

Generally, it may be a fair summary of many conflicting and un¬ 
certain decisions to say that, both in Britain and the United States, 
a civil servant, well below the level of policy-making or other senior 
officers, may be dismissed at pleasure, as an exerc ise* of what, in 
Britain, is still the prerogative of the Crown, and in the United 
Statens, the general executive power of the President.®’^ The rela¬ 
tively f(*w subsequent decisions dealing with this point seem to be 
inconclusive^ in both systems.^® Much uncertainty pre:;vails on the 
point to what extent central governments as well as e:)the^r public 
authorities may exclude the power of arbitrary dismissal by con¬ 
tract, although in Britain at least, statutory authorites (i.e. in par¬ 
ticular local authoritie^s) do not share the privileged position of the 
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Crown.^^ On the other hand, it appears to be established in the U.S., 
but not in Britain, that a public servant may sue for accrued pay, a 
question obviously difi'erent in principle from the question of 
dismissibility.'*^ 

It should be added that the actual position of public servants, 
especially in regard to pay, pensions, etc., is now largely regulated 
by statute, and in practice more secure than would appear from the 
general legal rules governing civil servants in the common-law 
systems.^'* The problem of dismissibility at will remains, however, 
one of great significance, not only in theory, but also of practical 
importance in times of public nervousness and preoccupation with 
security and loyalty considerations.^'* /\gaiu, the position is drama¬ 
tically diflbrent in the Continental jurisdictions, long schooled in the 
dicliotomy of civil and administrative law. It may b(! tha t the very 
elaborate structure of Beamlerirccht. characteristic of the German 
legal system,is to some extent du<r to the high status of the Beamic in 
that country. But the principle of statutory regulation of the status, 
rights, and duties of the civil servant is also implemcnt(*d in France.'^*'’ 
The statutory regulations in both countries amount to a complete 
code defining the obligations and rights of the public servant. 

Governmental Liability and Tort 

For Diccy, the principle that the government servant was personally 
liable for wrongs committed in the exercise of his public functions - 
coupled with the then prevailing immunity of the Crown from any 
corresponding liability - was a vindication of the principle of 
equality before the law. 

With us every official, from the Prime Minister down lo a constable or 
a collector of taxes, is under the same responsibility for every act done 
without legal justification as any citizen.^' 

Today, the very opposite philosophy may be said to predominate 
among the students of this problem.**® The scope, as well as the deli¬ 
cacy of the multitudinous functions of public service that affect 
private interests, is seen to be demanding freedom of action unham¬ 
pered by fears of personal liability, which could, in many cases, ruin 
the individual officer concerned, and thus would lead to a general 
attitude of excessive caution and passivity, detrimental to the 
public interest. In fact, the whole doctrine of the common law has 
long ceased to have much vitality, mainly by the exemption, either 
through traditional * prerogatives ’ of the Grown, or, more frequently 
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in recent times, through the scope of discretionary powers granted to 
public officials by the relevant statutes.'^A case like Miller v. 
Horton, where a public-health officer vested with statutory author¬ 
ity to destroy diseased animals was held liable for the destruction of 
the plaintiff^s horse wiiich he wrongly believed to be infected with 
the disease, is difficult to imagine today. But, of course, the extension 
of the personal immunity of public officers makes all the more 
urgent the problem of the corresponding extension of governmental 
responsibility. 

Again, the problem of State liability for tortious actions ~ and, to 
a considerable extent, for int(‘rferenccs with private interests be¬ 
yond the realm not only of fault, but ol' tort altogether - has long 
ceased to be a major juristic problem in Continental jurisdictions, 
although a number of new problems has arisen through the very 
recognition of Shite liability. Contemporary French law is based on 
the distinction betwcei\/r/«/r de service and faulepersonnelle. The public 
official is personally liable for a wrong committed by him hors de 
Vexercice de ses fonciioiis.^^ lliis is construed fairly widely, for per¬ 
sonal fault includes not only such action c:learly ‘ outside the scope of 
employment ’ as the use of a government motor-car for personal 
business,but also any act characterized as malicious or grossly 
negligent, e.g. commitment, in error, of persons to a mental instead 
of an ordinary hospital, or a hospital for prostitutes.^® The public 
official is thus not personally immune from liability, even for acts 
which might be construed by Anglo-American courts as being, 
however objectionably, commilled in the exercise of public func¬ 
tions. Personal liability is, in French jurisprudence, in a sense a 
penalty for such actions as are so clearly unworthy of public office 
as not to be properly attributable.®'* But in the overwhelming 
majority of cases, including even most cases of excess of statutory 
power,®® the personal liability of the individual official - before the 
ordinary civil courts -- is replaced by the liability of the State before 
the administrative courts.®® 

The development in German law has been somewhat similar, 
under parallel and partly overlapping provisions of the German 
Civil Code®’ and of both the Weimar Constitution and the Bonn 
Grundgesetz of 1949 (art. 34). Under these provisions, the State is 
liable to a third party for any delictual conduct of a public official in 
the exercise of a public function, and in violation of an official duty 
owed to a third party. In the case of negligent conduct, State lia¬ 
bility is, in principle, subsidiary, although this direct liability of the 
official plays no greater part in modern conditions than it does in 



Government Liability and Administrative Discretion 301 


the Anglo-American jurisdictions by virtue of the discretionary 
statutory exemptions. Contrary to French law, however, all actions 
against the State, arising from liability for violation of duty to a 
private party, must be brought before the civil, not the administra¬ 
tive, courts.®* 

The precise delimitation between acts committed in exercise of a 
piiblic function for service, and those not connected with such 
service, with an intermediate category, in French law, of ‘service- 
connected’ torts, have, of course, been the subject of innumerable 
decisions and controversies. This, however, is not a criticism against 
the principle and the distinction as such - which only illustrates the 
basic diliiculty of applying any general definition to concrete cases.®® 
The principle that responsibility for illegal interference with the 
protected interests of the citizen is primarily a responsibility of the 
public authority in whose service the officer stands rather than of 
the individual concerned, is firmly and irrevocably established in the 
Continental jurisdictions, even though they differ on the allocation 
of these matters to civil or administrative courts. 

The recognition of State liability has, in fact, gone far beyond the 
traditional fault liability. This is, in part, due to the evolution of 
the law of tort itself, which, particularly in France, by a creative 
interpretation of articles 1384 C.C., has adapted the principles 
prevalent at the beginning of the nineteenth century to the vastly 
more complex conditions of the industrialized society of the 
mid-twenties. 

However, it is still the prevalent view that, in the sphere of the 
private law of tort, fault should remain the rule, since it is concerned 
with the problem of adjustment of a burden between two private 
partic.s and that it is still generally a proper principle that, as be¬ 
tween two innocent parties, the burden should lie where it falls.®® 
But in the field of public-law responsibility, the position is different. 
As it has been stated in a leading French treatise,damage to 
private persons arises often from actions taken in the public interest, 
deliberately. The prejudice caused to the private jjarty is, in such 
cases, a kind of public charge, which, in accordance with the prin¬ 
ciple of equality, should not accidentally rest with the one or small 
number of persons affected by the public measure, but be redis¬ 
tributed among the members of the community, through the 
responsibility for compensation attached to the public authority.®® 
Accordingly, State responsibility under French law has been 
extended not only to responsabilite dufait des choses, i.e. to responsi¬ 
bility for damages arising from dangerous operations,®® or to 
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movable and immovable objects for which the State ought to 
assume responsibility, because they are under its control (notably 
motor-cars) ~ for these arc extensions parallel to those of the civil 
law by the jurisprudence of the civil courts - or for risques profesdomls 
- a kind of workmen’s compensation principle in public law ~ but 
also for what is called the risque social, i.c. for public disord(;rs of 
varying magnitude. In a similar vein, the principle of liability for 
dangerous activities has, in the field of public law, been extended to 
the consequences of general measures justified by public necessity - 
such as ammunition depots®^ - but apt by their very existence to 
cause damage to various sections of the public field. 

Since the Second World War, the jurisdictions of the British 
Commonwealth®® have, at last, abolished the privileges which had 
originated in feudal English doctrine of the immunity of th(* sove¬ 
reign. Such doctrine rested basically on an identification of the 
person of the sovereign with the State; this has never been explicitly 
abandoned in Britain, where the Government is still exercising its 
functions in the name of His or Her Majesty. The King as a person is 
today entirely diflercnt from the; King as the nominal head of gov¬ 
ernment. The theory of the immunity of the sovereign had, in fact, 
become a theory that ‘government can do no wrong’. The British 
Crown Proceedings Act of 1947 states: ‘the Crown shall be subject 
to all those liabilities in tort to which, if it were a private person of 
full age and capacity, it would be subject in respect of torts com¬ 
mitted by its servants or agents.’®’ It is furthermore liable for breach 
of duties of an employer to an employee and for breach of the duties 
attaching at common law to the ownership, occupation, posst^ssion, 
or control of property. While some difficulties have arisen iVom the 
definition of ‘ agent or servant the British Act, and those modelled 
on it in the Commonwealth, can be fairly said to have established 
government liability in tort on a basis of equality between governors 
and governed, in so far as the position of government is not in¬ 
herently different (as, for example, in the substitution of an author¬ 
izing order for a writ of execution against the Crown). In particular, 
the British Act is free from the qualifications which, as will be seen, 
greatly restrict the scope of the liability of government in the U.S. 
Federal Tort Claims Act. In so far, for example, as tort liability is, 
in contemporary English law, strict and not fault liability, govern¬ 
ment liabili ty will be the same. 

Flowever, as an eminent British judge has recently pointed out,®® 
the very fact that government liability in tort has been hitched on to 
private-tort liability, has prevented the courts from ‘settling the 
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general nature of the duties owed by the executive to the subject 
outside the realm of contract*. A subsection provides that no action 
shall lie against the Crown in respect of torts committed by its 
servants or agents, ‘ unless the act or omission would apart from the 
provisions of this Act, have given rise to this cause of action in tort 
against that servant or agent or his estate’. This means, according to 
Lord MacDermott, ‘ that a plaintilThas to show that, apart from the 
Act, his loss was due to the negligence! of some official of a Ministry 
who would have heen personally liable if he had been sued’. There 
may, however, be cases in which the government should be held 
responsible to a private person, even though the official acting for it, 
would not have been so liable, c.g. where a Ministry negligently 
delays the issue of a trading licence.In other words, there may be 
public-law duties which find no parallel in the private law of tort. 
This underlines again the need for the common law to develop a 
public law, of tort as of contract, not as mere appendix to the private 
law^ 

It is one of the great ironies of legal history that British immi¬ 
grants who left the country in protest against autocracy and oppres¬ 
sion, took with them, not only the great principles of the common 
law', but also those aspects of the common law’ wdiich w^ere expres¬ 
sions of absolutism and feudalism. After early hesitations,’^ United 
States courts wholeheartedly embraced the doctrine of sovereign 
immunity during the nineteenth century, and this doctrine survives 
to the present day in a great majority of the state jurisdictions, while 
it has been curtailed, though not abolished, in the federal sphere. 
Meanwhile, England, whence the doctrine came, has quietly, but 
firmly, abolished it. 

Not only did the American courts introduce the doctrine of 
sovereign immunity into the republican setting of the United States, 
but they extended it to municipal corporations, as subdivisions of 
states, at a time when the decision of Blackburn j. in Mersey Docks 
and Harbour Board Trustees v. Gibbs'^^ denied its application to statu¬ 
tory authorities. In this manner, public authorities other than 
organs of the general government of the country were subjected to 
the ordinary liabilities of the common law. But not so in the United 
States. 

Today, the Federal Tort Claims Act of 1946 recognizes govern¬ 
ment liability in principle, but subject to certain exceptions of 
which the exception for claims arising out of wilful torts,’® for acts or 
omissions ‘based upon the exercise or performance or the failure 
to exercise or perform a discretionary function or duty on the part 
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of a federal agency or an employee of the Governments^* and the 
limitation of liability to claims based on ‘ negligent or wrongful ’ acts 
or omissions, which follows from the limitation of the clause con¬ 
ferring jurisdiction upon the district courts for claims against the 
United States,'® arc the most important. Of these exceptions, the 
one limiting tort liability to ‘fault’ seems unreasonable, in view of 
the extension of general liability in tort far beyond the fault prin¬ 
ciple. It is in contrast to the above-mentioned Continental trends 
towards State liability for dangerous operations and, beyond that, 
for risk situations created by State action. Nor has this limitation of 
federal tort liability any parallel in the British corresponding legis¬ 
lation. Without it, the action in Dalehilcy^ would probably have 
succeeded. The main difficulty of the ‘discretionary’ exception is 
its vagueness, and the consequent uncertainties and vacillations in 
judicial interpretation, which we have discussed earlier. If, however, 
as has been suggested here in accordance with the views of Professor 
Davis,’’ it is interpreted as separating the planning h orn the oper¬ 
ational level, it is a good and, indeed, an inevitable limitation which 
must be accepted in every legal system. 

The position in forty-eight state jurisdictions has been analysed in 
an exhaustive and informative article.’*^ This survey sliows that 
only one state. New York, has all but completely abolished immun¬ 
ity in tort, thus going far beyond the Icderal legislation. Twelve 
other states are classed as undertaking responsibility in most cases. 
In the remaining states -* the great majority - tort claims are granted 
only occasionally, seldom, or not at all. 

Finally, the courts have attempted to mitigate the severity of the 
extension of government immunity to municipal coq:)orations,. by 
introducing a distinction between ‘governmentaT and ‘proprie- 
taiy * functions, and limiting immunity to the former. This distinc¬ 
tion has been the source of unending confusion.’® 

It is hardly necessary to add to the many criticisms of the logical 
fallacy and practical absurdity of the distinction between ‘ govern- 
mentaT and ‘ non-governmentar functions. Such justification as 
there exists for it derives from extra-legal considerations: the desire 
to protect the impecunious small authority from liability. But, as 
has been stated before, the remedy for such a state of affairs should 
be administrative and budgetary reorganization, not the shifting of 
the burden to the helpless victims of particular accidents. In 1955, a 
majority of the Supreme Court justices described the distinction as a 
‘quagmire that has long plagued the law of municipal corpora¬ 
tionsThe quagmire is well illustrated by one of hundreds of 
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decisions,®2 where the plaintiff had been injured when her hand 
struck a barbed wire fence while in a swimming pool owned and 
operated by the City of Richmond. After a careful survey of the 
cases which have, for example, held the operation of hospitals or the 
regulation of streets, maintenance of police forces, and the removal 
of garbage to be governmental functions, while the operation of a 
wharf and the conducting of public utilities, such as gaslight and 
sewage systems, is ‘proprietary’, the court finally held the swim¬ 
ming-pool operation to be "proprietary’, because it could best be 
compared to the furnishing of w’ater for domestic purposes. Yet, the 
municipal swimming pool is obviously designed for the promotion 
of public health. 

The distinction is misconceived, and other than arbitrary answers 
to the question whether a particular activity belongs to the one or 
the other category are impossible, because the test artificially 
divides and truncates the ubiquitous functions of public authority 
w^hich, today, extend to a multitude of businesslike operations that 
arc nevertheless conducted for the general welfare. 

Meanwhile, the situation is mitigated by a number of practical 
devices.®® The most important ways by which the theoretical 
severity of government immunity is mitigated in practice are the 
following: (i) In many cases - such as the Texa»' City explosion, 
which was the subject of the Dalchite case - private law^s are passed 
granting compensation and assuming liability, often irrespective 
of faull®^; (2) a vast number of claims sounding in tort are settled by 
administrative machinery, through government departments, such 
as the departments for the Army, the Interior, and the Postmaster- 
General; (3) employees who are held personally liable, are fre¬ 
quently indemnified by the authority in whose service they are; 
(4) it is sometimes possible to bring a claim for WTonghii injury not 
under the heading of tort, but under that of‘taking of property’, 
which is subject to just compensation®^; (5) many of the public 
authorities take out liability insurance, the terms of which often 
specifically exclude the defence of sovereign immunity.®® 

Granted all these concessions and mitigations of the harshness of 
an antiquated principle, the legal situation remains unsatisfactory. 
The various exceptions depend upon legislative or administrative 
action, by a multitude of federal, State, and municipal authorities. 
Compensation is not a matter of law, but of concession. Moreover, 
a bad legal theory is perpetuated, obscuring an understanding of the 
greatly changed functions and methods of modern government and 
entailing the retention of basically misconceived legal criteria, such 
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as the distinction between ‘governmentar and ‘proprietary’ 
functions. 


Function and Status of the Public Corporation 
The steady multiplication of government functions of all kinds, as 
well as the increasing complexity of carrying out such modern 
government functicjiis as the operation of vast public utilities, and, 
in some cases, industries, the provision of hospital and many other 
social services, or the administration of government loans to busi¬ 
ness, has, during tlie present ccntuiy, led to the development of a 
new type of public: institution, designed to overcome the antithesis 
of govci nrncnt and business, as it still survives in the judicial dis¬ 
tinction between ‘governmental’ and ‘proprietary’ or ‘business’ 
activities of public authorities. Hence, the public corporation,®^ an 
institution ‘ clothed with the power of governments but possessed of 
the flexibility and initiative of a private enterprise’,®® has, since the 
end of tiie First World War, become a familiar device for the 
organization of public enterprises and services, in many different 
countries and legal systems.®® 

Both its value and its elasticity can be gauged from the fact that 
it has been adopted in the Socialist and entirely State-controlled 
economic sysU^tn of Soviet Russia as well as in the non-Socialist 
system of the United States. 

The Soviet Union proceeded, only a few years after the Revolu¬ 
tion, to develop the institution of the Slate trusts for the running of 
major industrial State enterprises. These trusts arc constituted as 
autonomous legal units; they receive their charter from the Supreme 
Council of National Economy, which also appoints the members of 
the board; they have two types of capital assets which roughly 
correspond to the distinction between fixed and floating assets of 
British company law. The fixed assets belong to the State, the 
floating assets belong to the trusts. That is to say, they arc State 
property at one remove and can be freely disposed of. The trusts 
enter into contractual and other legal transactions, and legal dis¬ 
putes between them are settled by special courts which appear to 
have developed principles of mixed contract and administrative 
law. 

In Germany, France, Italy, and other Continental countries the 
public corporation appears in two forms. One makes the State or 
other public authorities a shareholder in a company. The under¬ 
taking is organized in the form of a joint-stock company and gov¬ 
erned by company law% with the State or other public authorities 
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holding a controlling or substantial interest as shareholders."® A 
more genuine form of public corporation is the West German 
Bundesbahn^ now organized as an autonomous public enterprise, or 
the French eiablisaemcnU publics, such as the fCleciriciie de France or les 
Charbonnages de France. 

In the United States, the de velopment of the public (govern¬ 
ment) corporation was mainly spurred, lirst by the necessities of the 
I'irst World War, and, second, by the economic crisis as well as the 
new economic philosoy^Iiy of the ‘New Deal’ era. The first pro¬ 
duced such bodies as the Kmergency Meet (Corporation or tlie Grain 
Corporation, all of which were licjuklated in the course of time. The 
second produced a cc^nsiderablc variety of agencies, such as the 
Reconstruction Finance Corporatioji, the Commodity Credit Cor¬ 
poration, and the U.S. Housing .Authority. The most celebrated as 
well as the most successful of tlic managerial enterprises is the 
Tennessee Valley Authoj ity. Since the end of the Second World 
War, however, renewed political liostility to public enterprise, and, 
in jwrticular, Congressional jealousy of the success of the T.V.A. - 
nursed by powerful lobbying from the private power industry - has 
greatly hindered any I'urther development of public corporations in 
the United Stattis. It has also led to drastic changes in their legal 
status, to which refereuee wall be made later. Public corporations 
arc of great importance in the different states. At least one of them, 
New York, which has over one hundred of them, rcpres(‘,ntiug oper¬ 
ations of many billions of dollars, has reeently produced a system¬ 
atic study of their status, functions, organization, responsibilities, 
and financial administration.’*’ 

It is in Britain and the British Dominions that the public corpora¬ 
tion has achieved particular significance. A multitude of enterprises 
of all kinds arc organized in this form: from the British Broadcasting 
Corporation to the National Coal Board, and the other recently 
nationalized basic industries; from the Regional Hospital Boards 
and Management Committees administering the National FTealth 
Service to the Australian Forest and Housing Commissions; from 
the Tran5-Australian Airlines, operating in comp i‘l it ion with 
private air services, to the Canadian Hydro-Power Commissions 
and the Canadian National Raihvays; from the British Develop¬ 
ment Corporations, set up under the New Towms Act, to the 
Australian Repatriation Clommission, in charge of the civilian re¬ 
habilitation of ex-servicemen. The development of atomic energy 
for go\'ernmental and industrial purposes - in ^vhich Britain is far 
ahead of any other Western country - is in the hands of the Atomic 
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Energy Authority, another public corporation. In Britain and the 
British Dominions, which, despite many differences and changes of 
government, broadly concur in the blending of an extensive social- 
service State with the preservation of a large degree of private 
enterprise, the public corporation is regarded as the best way in 
which to combine the principle of public service and ownership 
with those of managerial responsibility and financial accountability. 

Lastly, the legal form of the public corporation has been adopted 
by the constitutions of the many functional international agencies 
created in conjunction with the United Nations Organization. Such 
institutions as the Food and Agriculture Organization, the World 
Health Organization, Unesco, the International Monetary Fund, 
and others may conveniently be termed international public cor¬ 
porations.®^ The six nations of the European Community have 
formed the European Atomic Authority (Euratoin), charged with 
the development of atomic energy on behalf of this supra-national 
community. Their constitutions and functions naturally differ 
somewhat from those of the national corporations, as they are 
institutions of international law. They share w’ith the national public 
corporations, however, the essential charac teristics of a separate 
legal personality, and relative autonomy of inanagcmient (repre¬ 
sented by the IDirector-Gcmeral and his permanent staff), coupled 
with responsibility to a political body (the delegates of the member 
nations) and financial accountability. 
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The Problem of Administrative 
Remedies and Procedures 


Where administrative justice is recognized as an equal and autono¬ 
mous branch of judicial administration, designed to regulate the 
legal relations between public authority and citizen, the problem 
of remedies against administrative authorities is relatively simple. 

In France the gtait^ral administrative remedy is a petition tiled by 
the person seeking review with the apj^ropriate administrative 
court, and containing a summary statement of the facts, the grounds 
on which relief is sought, and the nature of the relief that is sought. 
7’his remedy is characlcrizt!d by the utmost absence of lechmcali- 
ties. ^ Although the Conseil d’Etat requires an individual interest for 
any petitioner to have locus standi^ this has been construed very 
liberally, so that, for example, any consumer of a product affected 
by administrative action is entitled to petition for review. Delays 
and complexities arise mainly from the difficulty, in some cases, of 
deciding whether the civil or the administrative tribunals are 
competent, a matter over which the Tribunal des Conflits has 
ultimate jurisdiction, and on which delays may be protracted. 

Perhaps even more significant are recent developments in 
Germany, where; administrative law has been, and to a lesser extent 
still is, within the competence of the individual Lander, In most of 
these, notably in Prussia, administrative remedies were enurner- 
ative. Under the impact of Allied Military Government, which, in 
this field at least, wisely saw' the value of the system of administra¬ 
tive justice and did not attempt to substitute common-law prin¬ 
ciples, the availability of the remedy has been greatly strengthened, 
so that now the so-called Generalklausel applies throughout Western 
Germany. The Generalklausel gives anyone who claims to be in¬ 
jured in his rights by public power a right to legal redress.^ The 
challenge is by petition, either for nullification (Anfechtungsklage), 
declaration (Fesisiellungsklage), or - and this is a significant innova¬ 
tion - for performance of an administrative act ( Vornahmeklage),^ 

Like France, Germany has no actio popularise but any injury to a 
legitimate interest suffices, and the remedy is widely available. 

There is thus no doubt that in the leading Continental systems 
there are, at the disposal of the aggrieved individual, simple and 
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comprehensive remedies which may lead to the annulment of the 
challenged act, to a declaration of rights, to compensation,^ or, 
under the post-war German reform, to a kind of equivalent of 
mandamus.® 

By contrast, the development of administrative-law remedies in 
the common-law sphere proceeded piecemeal from a variety of 
historical antecedents and, until well into the present century, with¬ 
out any recognition of the character and needs of administrative 
justice as a separate legal discipline. 

An eminent American authority® has both characterized and 
castigated the prevailing common-law system in no uncertain 
terms: 

For no practical reason, the remedies are plural. A cardinal principle, 
now and then erratically ignored, denies one method of review when 
another is adequate. The lines are moved about through discussions of 
such concepts as judicial, non-judicial, discretionary, and ministerial. 
These concepts are acutely unfortunate not only because they defy 
definition but because of the complete folly of using any concepts what¬ 
ever to divide one remedy from another. 

The cure is easy. Establish a single, simple form of proceeding for all 
review of administrative action. Call it ‘petition for review’. Get rid of 
extraordinary remedies as means of review. Focus attention then on the 
problems having significance - whether, when, and how much to review. 

The cure prayed for by the learned author is, in fact, the law in 
Continental jurisdictions, such as those of France and German)'. 
While there is little sign of any response, in either the British or the 
American jurisdictions, to a simple uniform review procedure as a 
substitute for the multiplicity of present remedies, there arc signs of 
tendencies to widen the scope of the administrative appeal. 

Whether the revocation of a cab-driver’s licence by a police 
commissioner,’ or the exercise of disciplinary authority by a chief 
fire officer over a fireman,® or the granting of a licence for the 
Sunday opening of a cinema,® or the approval of a limited-dividend 
housing project by a state agency, or the granting, modification, 
reversal, or revocation of countless other licences, is ‘administra¬ 
tive’, ‘judicial’, or ‘quasi-judicial’ in character remains deeply 
uncertain and controversial.^^ 

The considerable but uncertain stretching of prerogative 
remedies, originally designed to cure excesses of jurisdiction, into 
some kind of appeal against decisions of administrative bodies has 
been aided by the use of various concepts designed to review the 
substance of the challenged decision. 
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First, the courts, in the examination of ‘excess of power’, have 
often gone into the so-called ‘jurisdictional facts’. Following the 
lead given by Lord Esher m.r. in R. v. Commissioners for Special 
Purposes of the Income the action of an inferior ‘court or 

tribunal or body’ which has wrongly interpreted the facts consti¬ 
tuting its jurisdiction (such as the definition of a ‘park’, ‘an 
employee’, or ‘fitness for human habitation’) has acted in excess 
of jurisdiction, so that the superior court can reconstrue these 
concepts. 

Second, the courts review so-called ‘procedural defects’, i.e, 
proceedings before the lower body alleged to constitute a ‘denial 
of justice’, e.g. by insufficient opportunity lor the aggrieved to be 
heard, failure to give due notice of an impending decision, etc. 

I’hird, there is the so-called ‘ error of law on the face of the record’ 
which, in an English leading case, has been extended to bodies that 
are not courts of record.Where, upon the face of the record, it 
appears that the determination of the inferior tribunal is wrong in 
law, certiorari will be granted. Apart from documents which record 
the determination, documents which initiate the proceeding and 
the pleadings are also now included.’® 

Fourth, in the United States the so-called ‘substantial-evidence’ 
rule enables a superior court to review findings of administrative 
bodies if they are not supported by ‘such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion, 

. . But, on the whole, this review pow'cr has been exercised with 
considerable restraint. 

Lastly, there is the power of the superior courts to review admin¬ 
istrative decisions for ‘abuse of discretion ’ or for being ‘unreason¬ 
able’. This is the corner-stone of judicial review of administrative 
decisions, even in Continental systems {detournement de poiwoir). But 
this test can be and has been used at times to substitute the reviewing 
courts’ own opinions and prejudices for those of the administrative 
body.’® 

Ill recent years two more ‘ordinary’ remedies have been added 
to this array of‘extraordinary’ remedies: the injmiction and the 
declaratory judgement. In the United States the injunction has, at 
least in the federal sphere, taken the place of certiorari, which was 
declared to be inapplicable to the review of administrative orders 
but remains the main appellate remedy in the state jurisdictions. 
In England it is still uncertain in what cases the Attorney-General 
must be joined as the party applying for an injunction to the motion 
of a private individual.”^ But the remedy has become increasingly 
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popular, for example, in judgements restraining trade unions and 
other * domestic tribunals ’ from unlawfully expelling members. 

The declaratory judgement is the most ubiquitous, but perhaps 
the most generally useful, of the remedies now available in proceed¬ 
ings against administrative authorities. A good example is a recent 
decision of the English Court of Appeal.®® The plaintilTs, a num¬ 
ber of registered dock-workers, had been dismissed by the board 
manager, to whom the London Dock Labour Board had purported 
to delegate certain statutory" disciplinary functions. They asked for 
a dcclaratoiy judgement that the delegation of power had been ultra 
vires and in^’alid. The Court of Appeal granted the declaratory 
judgement to the effect that there was no suc:h power, and it also 
pointed out that certiorarrcould not have been obtained in this case 
because the plaintiffs did not know the facts. ‘In certiorari there is 
no discovei'y, whereas in an action for a declaration it can be had.’®^ 

In the United States it has recently been stated that ‘at best this 
new remedy has served to fill in several gaps wliere, lor one reason or 
another, the existing remedies appeared to be unsatisfactoryIt 
has, for example, bi'cn used to review deportation and t‘xclusion 
orders. But it has also been used in a number of cases where it was 
important for the petitioner to have a doubtful legal situation 
clarified, such as the obligation to obtain certain licences. 

Finally, there an; a considerable number of statutory appeals, 
usually on points of law or on a case staled from certain administra¬ 
tive bodies to a court oFlaw.®** I’hese, of course, bring administrative 
remedies much nearer to the ordinary appeal procedure, and they 
are steadily gaining in importance as legislative regulation of 
administrative procedures increases. 

While the details of this immensely complex subject-matter must 
be studied in the voluminous literature on this subject, the brief 
survey attempted here shows clearly that the pressure towards a 
widening scope of review against administrative decisions has been 
irresistible in the common-law jurisdictions, but that the methods of 
accomplishing it in part have led to an immensely complicated and 
confusing structure, still falling far short of a simple general remedy 
against wrongful administrative decisions. 

The systematization and unification of the principles governing 
the review of administrative actions can be attempted either by the 
granting of a general right of reviewability of administrative 
decisions to the ‘aggrieved ’ party; or by a reform of the machinery 
of justice, e.g. by the establishment of a general appeal court from 
administrative decisions; or by a combination of these two methods. 
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To some extent the United States Federal Procedure Act of 1946 
chooses the first of thtise alternative methods, while the recent 
Report of the British Committee on Administrative Tribunals and 
Inquiries27 concentrates on the second problem. 

However, the reservation of statutory exceptions from the right 
of review as well as of discretionary decisions, coupled with the 
uncertainty of the meaning of‘affected* or ‘aggrieved’, makes the 
scope of this apparent reform very uncertain.2” It seems that 
the Act in no way disposes of the exceedingly complex problem of 
‘standing’ and ‘ripeness’ to secure judicial review, on which there 
is a multitude of decisions interpreting a multitude of statutes in a 
manner which the same learned critic has described as ‘unsteady 
and fluctuating, and at times cv^en erratic^’. 2*’ The uncertainty of the 
present state of the law is tellingly illustrated by a number of recent 
decisions arising from the dismissal of public employees on ‘ loyalty* 
grounds. In a strong criticism of observations on standing made by 
Frankfurter j, in Adler v. Board of Education where the action by a 
gToup of parents, teachers, and taxpayers, alleging the unconstitu¬ 
tionality of a New York statute authorizing the dismissal of teachers 
suspected of ‘ advocating the overthrow of government ’ by virtue 
of membership of certain listed organizations, was dismissed, 
Professor Davis has formulated the following general principle of 
standing in matters of reviewability: 

One whose interests are in fact sub jected to or imminently threatened 
with substantial injury from governmental action satisfies the require¬ 
ments of standing and ripeness to challenge the legality of that action 
unless for reasons of substantive policy the interests are undeserving of 
legal protection.*’' 

This brings us finally to the problem of the structural organization 
of administrative j ustice. 

THE ORGANIZATION OF 

ADMINISTRATIVE JUSTICE 

In the Continental systems, built upon a dichotomy of civil and 
administrative law, full-fledged hierarchies of administrative courts, 
equal in status to the ‘ ordinary’ courts, but staffed with judges who 
combine legal qualifications with administrative experience, 
provide a separate and -- subject to occasional conflicts of jurisdic¬ 
tion, to be settled by a Conflicts Tribunal - self-contained structure 
of administrative justice. Post-war reforms in both countries have 
made the French and West German systems rather similar in this 
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respect. In France, the reform of 1953 has relieved the Conseil 
d’fitat of the increasingly unmanageable burden of being, in all 
major matters, a court of first, as well as of last, instance, and has 
instituted, as courts of first instance, twenty-four Hribwiaux adininis- 
iratifs\ staffed with a president and from three to four counsellors. 
Their competence extends to the overwhelming majority of admin¬ 
istrative litigation. The Conseil d'Etat, principal architect of 
the French droit administral\f\ since the reforms of 1953 generally 
acts as appeal court against the decisions of the administrative 
tribunals. ““ 

Similarly, in West Germany, since the post-war reforms, adminis¬ 
trative disputes are in first instance decided by administrative 
tribunals, now though ry:>t formerly - completely separate from 
the administrative authorities whose decisions arc challeugird. An 
appeal (on facts and law) lies to tht^ administrative appeal courts 
{Verwaltimgsgerichtshxife) of the different States, from which, in certain 
matters of fundamcailal importanct‘, a revision (on points of law) 
lies to the newly establislicd fc'dcral adnunistrati\'e court (Bwidesver- 
ivaltungsgcricht) The administrative courts of first instaneii are 
usually staffed by a combination (T })iofcssional judges and lay 
assessors, while the appeal courts and the supremt^ administrative 
court are entirely staffed with professional judges.*^* 

It should be added that, particularly in Germany, there, has been 
a tendency to create separate court structures for an liu reasing 
number of special subjects: such as tax law, labour lav\', and cartel 
law, while constitutional disputes also go to a special court, the 
Supreme Constitutional Court for the federal Republic. But in all 
these cases hierarchies of courts ha\'c been established, which are 
equal in status and prestige to the ordinar>^ courts. 

In the common-law world a proliferation of administrative 
tribunals of all kinds has resulted from the prolonged delay in 
recognizing the need for a discipline and system of administrative 
justice, although the multiplication of the administrative functions 
is shared by the common-law world with the civil-law \vorld. 
Neither American nor British reforms have attempted to substitute 
for the multiplicity of specialized administrative tribunals any 
uniform structure of administrative courts of first instance. Instead, 
attempts have been made to introduce minimum standards applic¬ 
able to all administrative actions and agencies. In this respect the 
principal provisions of the Federal Administrative Procedure Act, 
prescribe: (^7) minimum standards of public information, on 
the organization, procedure, and rule-making by administrative 
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agencies; {b) minimum standards on hearings in every case of 
administrative adjudication; («:) separation of functions of hearing 
officers and reviewing bodies. 

In a similar vein the British Committee on Administrative 
Tribunals and Inquiries (1957) recommends, as basic in all 
administrative proceedings, the principles of ‘fairness, openness, 
impartiality’. To that end the Committee makes various recom¬ 
mendations to ensure fair procedure before, at, and after the hearing 
before an administrative tribunal. This includes requirements of 
publicity, fair notice, the issue of reasoned decisions, and other 
matters which may fairly be compared to the standards of the U.S. 
legislation. 

The Committee’s recommendations go some way towards the 
systematization of judicial procedure in administrative matters and 
even the recognition of a separate hierarchy of administrative 
tribunals. 

Having acknowledg(xl that, despite various criticisms, the 
‘method of decision by tribunals ’ has worked ‘on the whole reason¬ 
ably well the Committee recommends that there should be an 
appeal on fact, law, and merits from an administrative tribunal of 
first instance to an appellate administrative tribunal, except in 
three specified cases, where the tribunal of first instance was con¬ 
sidered as exceptionally strong and well qualified.®’ In many cases 
such an appeal would take the place of the present appeal to the 
competent Minister, i.e. the superior departmental authority, a 
procedure which the Committee firmly rejects. 

On the question of a further appeal, the Committee’s recommen¬ 
dation that, in addition to the prerogative remedies, a statutory 
right of appeal on points of law or on a case stated by the tribunal, 
to the High Court (more specifically the Divisional Court of the 
Queen’s Bench Division) should be created, has been substantially 
accepted by the Tribunals and Inquiries Act, 1958.®® This, for the 
present, disposes of the question of a general administrative appeal 
tribunal, to which the Committee gave some consideration but 
which it rejected, reasoning, first that ‘appeals would thus lie from 
an expert tribunal to a comparatively inexpert body’, and second, 
‘that the establishment of a general appellate body would seem 
inevitably to involve a departure from the principle whereby all 
adjudicating bodies in this country, whether designated as inferior 
courts or as tribunals, arc in matters of jurisdiction subject to the 
control of the superior courts. This unifying control has been so long 
established and is of such fundameiual importance in our legal 
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system that the onus of proof must lie clearly upon the advocates of 
change/ 

Third, the Committee deprecates the likely evolution of ‘two 
systems of law . . . with all the evils attendant on this dichotomy*. 

Two common-law scholars who have recently studied the working 
of the French administrative-law system, and who, in most respects, 
regard it as providing better protection for the citizen than present- 
day common law, nevertheless agree with the rejection of a separate 
administrative appeal court. Professor Schw artz/® rejects the duality 
mainly because of the possibility of conflicts of jurisdiction be¬ 
tween administrative and civil courts, and the consequent prolonga¬ 
tion of a di-spute which, in certain cases, might take many years. 
Considering his previous praise of the standing, quality, and spirit 
of independence of the Cbnseil d’Etat, this seems a remarkably 
narrow ground to choose. Professor Hamson concludes an admiring 
account of the role and working of the Conseil d’Etat, and of its 
highly beneficial work in the restraint of administrative arbitrari¬ 
ness, due in large part to the administrative expertise of its members, 
with a rather curt rejection of the dual structure for the common- 
law world. ‘A tribunal independent of and parallel to the high 
court would introduce a dyality into our jurisdiction which we could 
not easily tolerate. 

This reasoning is no more convincing than that of the Franks 
Committee, It appears to be based on several fallacies. 

First, there is in all these arguments a total absence of doubt in 
the expertise and ability of the ‘ordinary’judges to deal with mat¬ 
ters of administrative law, and to pave the way for its further 
development - as tlie highest administrative courts on the Continent 
have done. This assumption is all the more surprising as the multi¬ 
tude of prcsenl-day administrative tribunals have sprung from the 
very absence of such ability. Unless there is a drastic change in the 
training and experience of lawyers from whom the judges are 
recruited, it is a matter of sheer accident if some of them, through 
wartime government service, or some other public mission, have 
acquired experience of the administrative process.^^ Nor is it an 
answer that the High Court should function as the highest appeal 
court only on ‘points of law’. The whole discussion of this chapter 
has shown how deeply, though indirectly, even the present-day pre¬ 
rogative jurisdiction of the ordinary courts in matters of administra¬ 
tive law goes into questions of fact. It seems contradictory to praise 
the achievements of the Conseil d’fitat and of similar bodies in other 
countries, largely because of their combination of full judicial 
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independence with intimate acquaintance of the processes of admin¬ 
istration, and then to reject any similar system for the common-law 
jurisdictions, although the administrative and social problems with 
which they are faced are basically the same as in the civil-law juris¬ 
dictions. And why, in the light of the experience of the Continental 
highest administrative appeal courts, such a court in England - or 
the United States - should be a ‘ relatively inexpert ’ body is difficult 
to grasp. What is needed is experience in, and understanding of, the 
nature of the administrative process and of the basic problems of the 
relation between governors and governed. Whether such a highest 
administrative court should be constituted inside or outside the 
organization of the superior courts of the common law is a relatively 
subordinate question. The Ia( Icr solution would preserve something 
of the mystical ‘unity’ of the common law, but such a special divi¬ 
sion with tlie High Court would certainly make sense only if it were 
staffed with judgt!s trained in the jiroccsscs of administration and 
more than casually acquainted with the problems of administrative 
law. 

This leads us to the final and probably the most basic fallacy in 
the reasoning of the Committee (as of many others). As the dis¬ 
cussion of this chapter has shown on almost every page, there are, 
in fact, two systems of law in existence, and the dichotomy, ‘evil’ or 
otherwise, has been with us for some lime. The only difference 
between the civil-law and the coirimon-law jurisdictions is that the 
former openly recognize administrative law as a discipline of its 
o\vn, with its characteristic problems and solutions, whereas the 
latter continue to live with the fiction that th(T<! is only one system 
of law, the common law, with administrative sideshoots sprouting 
from the stem here and there. The result is, as we have seen, that 
there is a wide-spread lack of proper appreciation of characteristic 
public-law problems and institutions, such as the nature of govern¬ 
ment contracts, the status of the public corporation, the statutory 
immunities of public authorities, and many more. The recognition 
of the duality of the legal system as an inevitable corollary to the 
development of modern government - is a basis problem which the 
common-law world can continue to ignore or belittle only at 
the cost of failing to develop a healthy balance between the needs 
of administration in the modern welfare state and the essential 
rights of the citizen. 
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THE BROADENING SCOPE OF 
INTERNATIONAL LAW 

Since the end of the First World War, the predominant concern of 
international lawyers, as of statesmen and politicians, has been the 
horizontal widening of universal international law in a limited but 
vital sphere: the establishment and strengthening of inter-State 
covenants and international organizations which would eliminate, 
or at least greatly reduce, the danger ol‘ increasingly destructive 
wars among the nations, by substituting for the traditional privi¬ 
leges of national sovereignty, i.e. war, reprisals, and other acts of 
force applied at the discretion of the national States, covenants of 
restraint and methods of peaceful settlement. 

The development of the law of nations cannot, however, be found 
solely on the horizontal plane. There have also been far-reaching 
vertical changes in the law of nations which still lack comprehensive 
analysis. This chapter will attempt to give a general survey of the 
different ways in which these changes affect the structure and 
direction of international law in our time.^ 

In the present centui’y, and particularly since the end of the First 
World War, scope and purposes of law inside the States that form 
the family of nations have widened greatly and become much more 
diversified. These changes are also affecting profoundly the scope 
and obyectives of international law. On the one hand, the traditional 
system of legal inter-State relations is, to some extent, modified by 
the disappearance of certain commonly held, though seldom ex¬ 
plicit, assumptions on the respective spheres of State and individual 
in the regulation of human and .social affairs. On the other hand, 
international law, like municipal law, is increasingly concerned with 
the development and regulation of international collaboration in 
spheres formerly outside the field of international law. While text¬ 
books and casebooks on international law still predominantly 
emphasize the traditional fields of inter-State relations, i.e. the 
various aspects of international diplomacy conducted on a more or 
less formal level between governments, the vital concern of inter¬ 
national law, as of international politics, has in recent years been 
iacreasin^y with international economic and social organization, 
and with problems of human wd&re. The municipal law of all 
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civilized nations, as reflected in statute books, administrative 
orders, and court decisions, deals today increasingly with such 
ma ttcrs as the redistribution of wealth, social security and insurance, 
the development and regulation of economic, resources, education, 
and other vital fields of social activity. This is increasingly true of 
international law as well, whether we look at the efforts of the Inter¬ 
national Labour Organization or of other functional United Nations 
agencies, at the European Coal and Steel Community, at the various 
forms of organizing in a permanent or semi-perrnanent way assist¬ 
ance to underdeveloped countries, or at the transactions of such 
international financial institutions as the International Bank for 
Reconstruction and Development. 

But as the rate as well as the direction of the advance of law into 
a widening field of social and human relationships varies from State 
to State, universality becomes more difficult to attain. The chief 
makers of international law in the nineteenth century were broadly 
agreed on the scope of law, and with it, on the function of the State. 
Governments were generally held entitled and assumed to be 
responsible for what was then conceived to be the scope of external 
affairs: the control of armed forces and of diplomatic relations. 
They were furthermore assumed to be responsible for the adminis¬ 
tration of justice and the maintenance of internal order. From this 
followed certain rules of international State responsibility predi¬ 
cated on the assumption of certain general minimum standards of 
justice, i.e, a reasonably independent judiciary, and a certain 
minimum of protection of the individual against arbitrary State 
action. There were only the most modest beginnings of internal 
responsibility for social welfare and the redistribution of w^calth. 
Taxation was not thought of as a major instrument of economic 
policy, but as a means of enabling governments to maintain the 
above-mentioned minimum functions. The sphere of international 
law corresponded broadly to this implicit assumption of the scope 
of government functions held among the chief makers and expo¬ 
nents of international law. International law, concerned as it was 
with the regulation of a minimum of diplomatic inter-State rela¬ 
tions, did not often have to refer explicitly to these matters at all. 
Where it did, it assumed that States, the subjects of international 
law, did not normally engage in economic and social activities. ^ 

The relatively few international agreements or conventions on 
matters outside the sphere of traditional diplomacy were concerned 
with certain services and communications on which little more than 
technical agreement had to be obtained, and in regard to which 
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differences of State organization did not occur or were not relevant 
(as in the field of postal services or copyright protection). 

Both in volume and scope, the area of international institutions 
and agreements has greatly widened. International law is today 
actively and continuously concerned with such divergent and vital 
matters as human rights and crimes against peace and iiumanity, the 
labour international control of nuclear energy, trade organization, 
conventions, transport control, or heaitli regulation. This is not to 
say that in all or any of these fields international law prevails. 
But there is no doubt today that they are its legitimate concern* 

As international law moves today on so many levels, it would be 
surprising indeed if the traditional principles of inter-Statc relations 
developed in previous centuries were adequate to cope with the 
vastly more divergent subject-matters of international law of the 
present day. Quantitatively, international law is still dominated by 
the established principles concerned with the formalization of 
inter-State relations of a diplomatic character. For this type of 
international legal relations it is sufficient that two major assump¬ 
tions should continue to be correct: first, an international society 
composed of sovereign States whose internal structure or political 
system is irrelevant to the international legal rules involved; second, 
general agreement that the subject-matter in question is within the 
competence of governments. The basic structure of international 
society, as one composed of legally - though not always politically 
- sovereign States with widely differing political and economic 
systems, seems to be as firmly established as ever. 

International legal rules remain basically unimpaired in so far 
as the second basic assumption applies; namely, general interna¬ 
tional agreement on the extent of government responsibility for the 
subject-matter in question. Such matters as the position of States 
in international relations (personality, rank, dignity, independence, 
self-preservation, intervention, and the limits of jurisdiction over 
foreigners); legal rules relating to State territory, and the many 
contentious problems deriving from it in regard to the limits of terri¬ 
torial sovereignty on land, sea, and air; the problems relating to the 
freedom of the seas; and the numerous more specifically formal 
diplomatic rules relating to State representation, diplomatic immu¬ 
nities, etc., are not greatly affected by the social change of which 
we have spoken. They relate either to the elements of statehood or 
to the universally acknowledged responsibilities of the State in 
matters of defence and foreign affairs.® 

There are, however, a number of international legal principles 
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which cannot remain unaflected by changes in the internal struc¬ 
ture of States. These changes affect, on the one hand, certain privi¬ 
leges traditionally enjoyed as attributes of sovereignty, and, on the 
other hand, certain duties of abstention. In both areas, the changes 
which wc are about to analyse stem from a shift in the practice of 
modern States regarding the traditional distribution of functions 
between governments and private citizens. Additional problems 
arise from the fact that these shifts and changes have not occurred 
ever>^where with the same intensity so that, even granted the obso¬ 
lescence of certain customary rules of international law, it may not 
be easy to formulate a substitute. 

PRIVILEGES OF SOVEREIGNTY AND 

l’eTAT COMMER9ANT 

The degree to which States, directly or through the instrumentality 
of public corporations,^ have engaged or are engaging in com¬ 
mercial activities differs considerably from country to country. It is, 
however, a fair generalization to say that in no country today could 
the pursuit of economic activities by the State be regarded as a non¬ 
governmental function. This goes without saying in the case of 
countries that have nationalized all or part of their industries, or 
assume in other ways direct responsibility for the economic develop¬ 
ment of the country. Among such countries are, despite the many 
divergences of their economic systems, the U.S.S.R., China, Great 
Britain, India, and Mexico.*^ But it is significant that the United 
States, probably less given to the adoption of socialistic doctrines 
than any other modern State, has specifically rejected the theory 
exj^ressed, for example, in Ohio v. Helvering that the State, when 
engaging in commercial activities, forfeits its sovereign position.’ 
How far the State should engage in economic activities of different 
kinds, how far it should confine itself to regulatory rather than 
managerial functions, how far it should enter into partnerships with 
private enterprise, these and similar questions are a matter of con¬ 
tinuing controversy. But the assumption that governments do not 
engage in such activities no longer rules. Hence the question, by 
what criterion the truly sovereign and therefore non-justiciablc 
activities of the State should be distinguished from those for which 
it should be held accountable, has become important in inter¬ 
national - as in municipal - law. It has assumed particular import¬ 
ance in regard to the legal status of State-owned merchant vessels. 
It is, however, no less relevant in the classification of international. 
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commercial transactions. The voluminous discussion on this prob¬ 
lem may be briefly summarized as follows : 

There are three major approaches to the question whether the 
traditionaf immunity of State-owned property from foreign juris¬ 
diction as well as execution should be modified. The first and simplest 
proposition is that the absolute immunity should not be tam¬ 
pered with. That the English courts, despite many openly expressed 
doubts,** still rigidly adhere to this doctrine was confirmed in the 
case of Krajina v. Toss Agency where an action brought against the 
wholly government-controlled Soviet Tass Agency for alleged libel 
wac dismissed for want of jurisdiction, and again in Rahimtoolav, 
Nizam of Hyderabad^'^vA^^X^. the immunity was extended to the agent 
of a foreign sovereign State in regard to a debt situate in England. 
The United States courts, on the other hand, which until recently' 
supported the doctrine of absolute State immunity, are now likely 
to be in a state of uncertainty since the of ficial abandonment of this 
doctrine in the letter published in 1952 by the Department of State 
and the apparent qualification of that abandonment in 1955.^^ 

The second major approach, now adopted by most Continental 
countries, substitutes for the doctrine of absolute State immunity 
that of qualified immunity. Foreign States, under this doctrine, may 
or may not be immune from jurisdiction, according to the kind of 
activity in which they are engaged. Following the leadership of the 
Belgian and Italian courts which have since been followed by the 
courts of France and many other Continental countries, a distinc¬ 
tion, familiar in Continental administrative law,^*** between acts 
jure imperii and acts jure gestionis has been applied to this branch of 
international law.^® The difficulty is how to find a reasonably pre¬ 
cise distinction between acts of the one and the other kind, in view 
of the many diverse ways in which governments may engage in 
economic and commercial activities. For this reason neither the 
functional test (Does the State act in its sovereign capacity?) nor 
the test of the forms of the transaction is satisfactory. Any govern¬ 
ment activity may fulfil ‘sovereign’ purposes.^* 

And while, on the one hand, the standard contract (or contract of 
adhesion) that nowadays dominates in private commercial trans¬ 
actions (transport, insurance, leases, etc.) has many quasi-public 
normative elements imposed by the stronger on the weaker party, 
on the other hand, most government departments obtained their 
purchases and supplies in the form of standard contracts that are 
not very different from administrative regulations.^® 

The third approach, which makes the nature of the transaction 
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the test, was adopted in the Brussels Convention of 1926 in regard 
to seagoing vessels owned or operated by States. Under the conven¬ 
tion, ships (with their cargoes) operated or owned by governments 
for commercial purposes arc in time of peace subject to the same 
rules as those applicable to private vessels, cargoes, and equipment, 
and do not enjoy the immunities of government j^roperty.^® 

While this pragmatic distinction between commercial and non¬ 
commercial activities avoids the fallacious criterion of sovereignty, 
it leaves other doubts and difliculties unsolved. It is implicit in the 
doctrine that the States will continue to enjoy the traditional immu¬ 
nities in regard to such activities as have traditionally been held to 
be their proper sphere. This is not because commercial activities 
should be regarded as ‘non-sovereign’, but because any distinction 
between privileged and non-privileged government activities must 
separate out the hard core of an irreducible minimum of government 
activities* While economic activities may, in contemporary society, 
be undertaken by private enterprise, governments, or mixed under¬ 
takings, certain activities are universally recognized to be neces¬ 
sarily governmental in the practice of nations. These minimum 
spheres include, undoubtedly, military and foreign affairs, the 
administration of justice, and the activities inevitably related to 
them. Here the difficulties of the other tests recur, at least, to a 
limited extent. Military operations may include purchases, service 
contracts, and licence agreements. The conduct of foreign affairs 
may include broadcasting contracts or the purchase of land. These 
problems are parallel to the difficulties of distinguishing between 
gestion publique and gestion privky in the administrative law of France 
and other countries, as a criterion for the allocation of jurisdiction 
to either the administrative or the civil courts. But modern juris¬ 
prudence has abandoned the illusion, prevalent in earlier analytical 
po^tivism, that any theoretical test or principle can avoid the 
agonies and complexities of the concrete decision. The distinction 
between gestion publique and gestion privecy or between commercial 
and non-commercial activities of a State is, in contemporary con¬ 
ditions, a sound and necessary one, even if it is difficult to apply in 
certain individual cases. This is no less true of such standard 
formulas of the common law as ‘ the conduct of the reasonable man 
or the distinction, in an individual case, between contractees, in¬ 
vitees, and licensees, in regard to the liabilities of the occupier of the 
land on which they suffer injuries. No theoretical distinction can 
provide certainty. It can only provide guidance for individual 
decisions. 
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THE LEGAL CHARACTER OF 

INTERNATIONAL STATE TRANSACTIONS 

The widening and diversificalion of State activities is no less import¬ 
ant for the legal characterization of international State transactions. 
The traditional doctrine is that governments entering into inter¬ 
national commercial transactions and, in particular, governments 
seeking foreign loans, can never be deemed to have submitted to a 
law other than their own, because to hold otherwise would derogate 
from their sovereignty. This doctrine, which, in its most radical 
form, sponsored by Latin America, regards State loans as diplo¬ 
matic acts rather than legal transactions, received a rather fatal 
blow from the decision of the House of Lords in the Bondholders^ 
case’® and in simultaneous decisions of the Supreme Courts of 
Sweden and Norway. All these cases arose in connexion with the 
Joint Resolution of the United States Congress (1933) which had 
declared any provision requiring payment in gold or in a particular 
kind of coin or currency to be contrary to public policy. The above- 
mentioned judgements all denied that the fact that a State was a 
party to a transaction precluded it from submitting to a foreign law, 
in this case, the law of the United States: 

It cannot be disputed that a government may expressly agree to be 
bound by a foreign law. It seems to me equally indisputable that without 
any expressed intention the inference that a government so intended 
may be necessarily inferred from the circumstances; as where a govern¬ 
ment enters into a contract in a foreign country for the purchase of land 
situate in that country in the terms appropriate only to the law of that 
country; or enters into a contract of affreightment witli the owners of a 
foreign ship on the terms expressed in a foreign bill of lading; or employs 
in a foreign country labour in circumstances to which labour laws would 
apply.’® 

The significance of the admission that sovereign States entering 
into financial or commercial transactions may drop the mantle of 
sovereignty and participate in agreements either governed by the 
private law of another State, or by some specially drawn-up pro¬ 
visions that may contain elements blended of public and private 
law, will survive the occasion that caused the new departure. Again 
we should avoid the fallacy of concluding that this type of 
transaction is ‘non-sovereign’ or ‘non-governmental’. The basic 
social fact, of which international, like municipal, law must take 
account, is that: 

The lines of demarcation between the political and economic activities 
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of the State have become blurred and it is in this borderland that State 
trading flourishes,*® 

Governments may borrow money from foreign private institutions, 
as in the above-mentioned cases; or they may subscribe shares in 
international public institutions which, in turn, make loans to other 
governments or private enterprises. Such loans may have to be 
backed by government guarantees (as in the case of loans made by 
the International Bank for Reconstruction and Development), or 
they may be given on a commercial basis (as in the case of the 
newly c:onstituted International Finance Corporation). The public 
lender may acquire bonds (portfolio investment) or equity shares. 
Governments that need the investment of capital and skill from 
abroad may go into partnership with foreign private enterprises 
through joint companies in which they retain a majority, and the 
foreign interest acquire a minority holding (as in the case of the 
reconstituted Burma Oil Company); or through a concession agree¬ 
ment between the government and a group of foreign companies 
(as in the case of the Iranian Oil Consortium 011954); or a govern¬ 
ment may make a loan to an international public entity for a mix¬ 
ture of economic and political reasons (e.g. the recent loan of 
$100,000,000 by the U.S. Government to the European Coal and 
Steel Community). Public international institutions and govern¬ 
ments may engage in a joint loan to another government (as in the 
case of the loan given to India in 1958 by the International Bank in 
association with the Governments of Britain, U.S., West Germany, 
and Japan). Governments have become, and will increasingly be¬ 
come, engaged in international economic transactions and enter¬ 
prises in a variety of ways. Neither politically nor technically has 
the ancient assumption that a government, when consenting to 
borrow money from abroad, docs so with the condescending 
gesture of a sovereign, kept much of its validity. At present, most of 
the relevant transactions are sui generis. Certain standard forms arc 
•developing very much like the standard contracts of private law. 
Arbitration clauses often avoid the awkward problem of the sub¬ 
mission of the borrowing State to a foreign municipal law and 
jurisdiction. In the absence of specific provisions, the usual tests of 
private international law will decide the proper law and competent 
jurisdiction, and the above-mentioned difficulties of deciding by the 
form of transaction or by the status of the parties recur in this con¬ 
nexion. In a basic article on the subject, Dr Mann has not only 
suggested that the intention of the parties should be the guiding test 
for the ascertainment of the ‘proper law ’ of the transaction, but also 
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that these international contracts should be internationalized, in 
the sense that generally acknowledged international contract rules, 
perhaps the specific application of the general principle's of law 
recognized among civpized nations in this sphere, should be ap¬ 
plied. The obvious difficulty in this suggestion is that at present 
supra-national rules of contract or other branches of law are too 
uncertain and contradictory to permit any reliable application of 
an international law of contract. However, in years to come, the 
ciystallization of standai'd practices developed by bilateral or 
multilateral transactions of the kind mentioned earlier may well 
develop such a law. 

THE GOVERNMENT CORPORATION IN 

INTERNATIONAL LEGAL 

TRANSACTIONS 

We have discussed earlier in this book the growing importance of 
the public corporation in many countries and the duality of its 
status as government organ and commercial enterprise. Just as, in 
the discussion of the problem of government immunities, courts and 
writers have frequently confused the problem of the proper extent 
of government liability for commercial State activities a problem 
of practical expediency and equity—with the theoretical problem of 
sovereignly, so they have all loo often failed to recognize that the 
substitution of a public corporation for the government itself in 
international transactions olTered an opportunity to avoid the 
obstacle of government immunities or of other traditional privileges 
attached to government activities in international law. Thus, a 
recent American decision-^ granted immunity to the Anglo-Iranian 
Oil Company on the ground that Anglo-Iranian was indistinguish¬ 
able from the British Govermnent, which owned the greater pro¬ 
portion of the voting stock (though only 35 per cent of the capital), 
A far sounder approach was taken in the earlier decision of U,S. 
V. Deutsches Kalisyndikat Gesellschaft^^^ where an agency for the sale 
of potash controlled by the French Government was held to be a 
commercial concern.®® Unless we can free ourselves from the fallacy 
that the undeniably public purposes of corporations, that are to a 
greater or lesser extent established and controlled by governments, 
impair their cliaracter as autonomous entities designed to be 
legally separate and distinct in status and structure from the govern¬ 
ment, much of the usefulness and flexibility of this device of the 
public corporation - as valuable in international as it is in national 
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municipal law - will be lost. The above-mentioned decision of the 
English Court of Appeal in the Tass Agency case®® does not help 
much, for it rests primarily on the ground that the status of the 1 ass 
Agency as a separate U^gal entity rather than a government depart¬ 
ment had not been established. Once such legally separate identity 
is established, there is no justification for denying it the status of a 
private corporation simply on the ground that it fulfils government 
purposes. 

Such an approach - which is both technically simple and desir¬ 
able on grounds of policy - also avoids another difficulty that has 
greatly bedevilled the court decisions of many countries in these 
matters. Whereas some countries, notably Great Britain and the 
other major Dominions of the British Commonwealth, prefer the 
form of the public corporation proper, i.e. an enterprise not con¬ 
stituted in the form of a commercial company under the Companies 
Act, others, notably many Continental countries, prefer the form 
of the commercial company in which the State has an exclusive or 
controlling interest. Some countries, like France, combine both 
forms.®" The reason why so many wholly or partly government- 
controlled enterprises in France, Germany, Italy, and otlier coun¬ 
tries are constituted as commercial companies is largely historical. 
After the First World War, governments in Europe, in order to 
maintain employment or the production of vital commodities, were 
often compelled to rctscue from bankruptcy industries that had 
greatly developed under wartime conditions. To make the foreign 
status, privileges, and liabilities of publicly controlled corporations 
dependent on the purely formal test whether they have been estab¬ 
lished as joint-stock companies or as public corporations of the 
British pattern (or the equivalent institution oietabUssements publics 
in France) would only increase the complexities and artificialities 
that have dominated this problem for so long.®® 

NEW SUBJECTS OF INTERNATIONAL 

LAW 

Not only has the scope of international law widened from the tradi¬ 
tional fields of inter-State diplomatic relations to a variety of 
international economic and social transactions; there is also an in¬ 
creasing multiplicity of agents of international law. Governments 
as such appear in different capacities and functions - not only as 
‘sovereign’, but also as lenders, borrowers, and partners in inter¬ 
national business enterprises and suppliers of goods. 
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But, as we have seen, governments often act internationally 
through public corporations, which have certain private-law aspects 
and should legally be clearly distinguished from the government, or 
through private-law companies in which they hold a controlling or 
substantial interest. 

Increasingly, private corporations arc parties to international 
transactions in which public and private-law aspects arc inter¬ 
mingled, and which sometimes arc international treaties in disguise. 
An outstanding illustration of the latter is the Iranian Oil Agree¬ 
ment of 1954. 

'J ’hat the contemporary study of international law must include 
not only the nation-State, butalso internationalgovcrninentorgani- 
zations, transnational political parties, pressure groups, private 
associations, and the inclivid<ial human bcaiig, has been suggested 
by l^rofessor M. S. McDougal.’^^^ More recently, Professor Jessup has 
emphasized the increasing tluidity of the traditicjnal distinction 
between ])ublic and private international law, and pleaded for a 
‘transnational law’, which ‘would not start with sovereignty or 
power but from the premiss that jurisdiction is essentially a matter of 
procedure! which could be amicably arranged among the nations of 
the world’. 

Since none of these organizations other than States have formal 
standing in international law - e.g. as parties before the Inter¬ 
national Court ofjusticc - the gap is, in part, being filled by arbitra¬ 
tion agreements which institute some form of settlement machinery 
and sometimes refer^’-* to the principles of law common to the parties 
as the law governing the transaction. 

Clearly, such public and private bodies arc, in fact, becoming 
subjects of international law, and their transactions and associations 
form an increasingly important part of the contemporary law of 
nations, which, in the process, absorbs or adapts many categories 
and concepts of the private law of contract, tort, and property,**^ 
But while States remain, for most purposes, the sole subject of inter¬ 
national law, the gap between the theory and the reality of contem¬ 
porary international law remains serious. 

THE IMPACT OF STATE TRADING ON 
INTERNATIONAL LEGAL 
OBLIGATIONS 

If the transition from the ‘night-watchman’ State to one actively 
moulding the economic and social life of the nation proceeded every- 
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where to the same degree and at the same pace, the equilibrium of 
international law would not be greatly disturbed. While the sub¬ 
stance of mutual obligations might be affected, it would be essen¬ 
tially the same for all States, and the reciprocity of international 
obligations, which is essential to the functioning of international 
law in a society of sovereign States, would not be impaired. How¬ 
ever, the change in the functions and philosophies of government is 
not universal. At the very least there are vital differences of empha¬ 
sis and tempo. This is most marked in the sphere of international 
trade. Such legal rules and standards as have developed in this field 
presuppose that trade is conducted by private enterprise, while the 
State exercises at most certain police functions, notably in the 
regulation of exports and imports, through customs, tariffs, quotas, 
quality tests, and the like. 

While, in the course of the present century, this presumption of a 
family of nations trading freely, through private enterprise, guided 
only by economic considerations of cost price and profit, has been 
increasingly eroded under the impact of nationalist policies, the 
forms of private trade have been retained in a majority of States. 
The political scientist or the economist may well hold that, for 
example, the apostle of free enterprise, the United States, has, 
through a powerful arsenal of legislative and administrative meas¬ 
ures, greatly departed from the concept of free international trade.®* 
In this arsenal are tariffs or quotas, the direction of trade in certain 
goods to certain countries, the granting of subsidies to agricultural 
products, the compulsory use of American shipping for waterborne 
trade or bilateral deals in surplus commodities. But in legal theory 
international trade in the United States remains private. In many 
States, on the other hand, notably in the whole of the Communist 
bloc, the State as such is, either directly or through a wholly govern¬ 
ment-controlled corporation, the actual manager and operator of 
trading corporations. International trading organizations and 
mechanisms in such States are instruments of economic planning. 
They are also, to a far larger extent than in the more or less liberal 
economic systems that survive, agents of State policy. For example, 
the granting of long-term credits, at very low rates of interest, by 
State-owned Soviet credit institutions to the governments of under¬ 
developed countries may or may not be justified in the long run by 
economic considerations. Certainly, the terms of the loans made 
are determined by considerations of State policy. The relatively 
liberal States may counter - and they may, inde^, be compelled 
to do so by the exigencies of international politics - by using their 
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own State instrumentalities, such as government-owned export- 
import banks, for the corresponding granting of low-interest loans 
at deliberately uneconomic rates. But they can do so only at the 
expense of their free-trade philosophy, and by the sacrifice of the 
principles of commercial and economic philosophy which their 
private industries and commercial financial institutions wish to 
maintain.®^ 

For an international economy which is at least basically directed 
by private enterprise and free-trade ideals, the most important 
single instrument of legal support for an expansion of international 
trade has been the * most-favoured-nation ’ clause. As formulated in 
the General Agreement on Tarifis and Trade (Art. I), this means 
that ‘ any advantage, privilege, or immunity granted by a contract¬ 
ing party to a product originating in or destined for any other 
country . . . should be immediately and unconditionally accorded 
to similar products originating in or destined for the territories of 
all other contracting parties. 

The Tnost-favoured-nation ’ clause does not as such lead to a 
direct increase of trade betw^cen two or more States. But, by guaran¬ 
teeing equality of treatment to rival commercial States in the 
markets of a third State, and by thus eliminating discriminatory 
measures, especially through tariffs and customs duties, the clause 
serves to expand international trade under free market conditions. 
Any concession, any advantage granted, under free enterprise con¬ 
ditions by one State to another would open the door.s to the enter¬ 
prises able to compete commercially of any other State benefiting 
from the clause. 

The duty of the Government under the clause is, in free trade 
conditions, essentially one of abstention. The obligation is not to put 
obstacles in the way of trade flowing between private parties. But a 
State w^hich conducts its own trade, through the Government itself 
or through State-controlled corporations, buys and sells, lends or 
borrow's, supplies or hires services, as part of an official economic 
policy. It tends to operate by way of specific agreements, which 
implement this policy: by barter deals, by special loan or technical 
assistance agreements, by bulk purchases or sales. Hence, the ^ most¬ 
favoured-nation’ clause cannot have the same meaning for a State¬ 
trading State as it has for a differently organized State. Thus the 
first commercial agreement between the U.S.S.R. and the U.S.A. of 
11 July 1935, accorded most-favoured-nation treatment (except for 
purchase of coal) to the U.S.S.R. in the American markets, but the 
U.S.S.R., instead of a reciprocal obligation, was asked to commit 
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itself to purchase in the United States commodities of a specified 
value within a given period.®^ The British-Soviet Commercial 
Agreement of April 1930 attempted to restore a measure of meaning 
to the most-favourcd-nation treatment of a State-trading partner 
by a protocol, by which the parties undertook to eliminate from 
their mutual economic relations all forms of discrimination and to 
be ‘guided in regard to the purchase and sale of goods, in regard to 
the employment of shipping, and in regard to all similar matters by 
commercial and financial considerations only . . The subsequent 
denunciation of the Agreement was explained by a British Cabinet 
member in the following words: 

It is impossible to work a normal most-favoiired-nation clause as an 
automatic piece of commercial policy, when, on one side, you have a 
private individual acting as a trader, merchant, broker, shipowner, and 
so on, and on the other side a State which can control the whole of the 
commercial transactions into and out of a countiy.^® 

In the words of a recent commentator: 

The clause cannot operate to encourage expansion of trade by opening 
markets on a non-discriminatory basis to low-cost producers because 
factors other than cost and tariffs influence the decisions of state-trading 
buyers. In short, the most-favoured-nation clause has proved itself to be 
no longer a sufficient desideratum for private-enterprise stales in their 
commercial relations with state-trading states to constitute a quid pro quo 
for important tariff concessions by private-enterprise states.®** 

Yet, the State-trading nations of the Soviet bloc have been 
insistent on the use of the most-favoured-nation clause, for example, 
in a recent Soviet proposal to include an unconditional most- 
favoured-nation clause in an all-European Agreement of Economic 
Cooperation.^® They have explained this desire as an expression of 
the principle of sovereign equality in the relations of nations, as a 
symbol of the principle of non-discrimination rather than an instru¬ 
ment of active expansion of trade.^^ But after the unsuccessful 
experiments of the inter-war period it is unlikely that a general 
agreement on these lines, between State-trading nations and the 
others, will be possible. General trade agreements, such as G.A.T.T., 
based on the most-favoured-nation clause are likely to remain 
limited to States that share at least a minimum of common organiza¬ 
tion and principles in the conduct of trade. Even in the relations 
between these States serious rifts have already occurred, because 
some of the parties depart more heavily than others from the prin¬ 
ciple of free trade and equality of opportunity (for example, through 
the granting of special subsidies to agriculture). In an insecure and 
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tense world, preoccupied with cold-war strategy and defence con¬ 
siderations, the tendency is, in many ways, more strongly towards 
the Soviet principle than towards free trade. As for the relations 
between ‘ private traders ’ and ‘ State traders ’ - at least those State¬ 
trading nations that are politically divided from the private-trade 
nations ™ international economic relations are likely to develop, if 
at all, on the basis quid pro In fact, only one State-trading 

nation (Cjlzechoslovakia) is an (inactive) party to G.A.T.T., and 
‘no one as yet has been able to envisage a way in which to extend 
the specific commitment system of purchases to the multilateral 
lev('l Any retention of the most-favoured-nation clause in rela¬ 
tions between State-trading nations and others has political rather 
than economic significance. It emphasizes the principle of equality 
of opportunity.^^ But the actual trade relations between such States 
will be governed by specific agreements for the purchase and sale of 
fixed quantities of goods.''*'’ Such agreements, however, mean 
inevitably, for the purposes of the bilateral agreement, a departure 
of the private trading States from their professed standard. To the 
extent that a State commits itself to the j)urchasc or sale of certain 
quantiti(!*s of goods, it abandons the principle of free trade ~ and of 
priva te enterprise - even though it may fulfil the agreement through 
sub-contracting. In so far as it is possible to restore at all the equili¬ 
brium of international obligations in the trading relations between 
Stale-trading and other Slates, it can happen only by the accept¬ 
ance of obligations incompatible with the principles of free enter¬ 
prise. 

The difficulties of maintaining an equilibrium of rights and 
obligations, or even a comparable meaning of concepts, such as 
‘commercial and financial considerations’^® or ‘most-favoured¬ 
nation treatment’ betw'een Stales of basically different economic 
organization are likely to lead to an increasing disintegration of 
universal trading agreements, and a corresponding intensification 
of trade relations between more compact groups of States linked by 
common interests and principles. The counterpart to the Commu¬ 
nist trading bloc, whose members all regard trade as an adjunct of 
State policy, is not so much G.A.T.T. as the evolving European 
Economic Communities. In the first of these the E.G.S.C., a joint 
supra-national authority, controls and supervises the conditions 
under which trade in coal and steel flows between the participating 
industries, although certain strains have resulted from the fact that 
some of them are publicly and others privately owned. In the 
second, the European Atomic Energy Community (Euratom), the 
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Commission exercises managerial and operating as well as regu¬ 
latory functions. 

In the third and most ambitious, the Economic Community, the 
Commission supervises above all the implementation of the free- 
trade and investment provisions. In all of them a strong community 
of political purpose and economic organization is the indispensable 
prerequisite. 


INTERNATIONAL STATE RESPONSIBILI¬ 
TIES AND THE PROBLEM OF 
COMMON STANDARDS 

Customary and treaty law have mitigated the principle of territorial 
sovereignty, which permits a State to deal in peace as in war with its 
territory and with the people subject to its sovereignty (including, in 
almost all respects, persons of foreign nationality permanently 
resident in the territory), by certain principles of international 
State responsibility for injuries caused to nationals of other States. 

This section will survey briefly how far recent developments, of 
more than temporary significance, have either added to the sphere 
of universally recognized minimum responsibilities of States, or 
have, on the other hand, created divergences between groups of 
States that affect the customary rules of international law, because 
formerly held assumptions on the division of powers between State 
and citizens no longer apply generally. It seems that there are at 
least three major areas to which this inquiry is relevant. There is, 
first, the question to what extent significant shifts in the relation of 
the State authorities to privileged political parties, labour organiza¬ 
tions, and other social groups, and, in some cases, far tighter control 
over the activities of individuals, have affected traditional assump¬ 
tions about the limitation of State responsibility for acts of groups 
and individuals that have international consequences. There is, 
second, the question how far the tremendous expansion of inter¬ 
national political propaganda as a weapon of both ‘hot’ and ‘ cold’ 
warfare has added to the minimum responsibilities of States in this 
field. There is, third, the question of the reassessment of inter¬ 
national minimum standards in the fields in which some measure 
of international State responsibility has come to be universally 
recognized: denial of justice to aliens through inadequate legal 
protection; and, in particular, interference with economic rights 
and interests of aliens through legislative or administrative measures 
taken inside any one State. 
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International Responsibility for State- 
Controlled Groups 

The first question has become acute since the rise of a number of 
totalitarian regimes which have, in varying degrees and forms, 
abolished freedom of political association and usually made one 
‘party’ the privileged and exclusive organ of State policy and 
public opinion. Such identification was not only achieved in prac¬ 
tice, but emphasized in theory in Nazi Germany and Fascist Italy.*’ 
A similar factual and constitutional identification of State and 
party exists today in the Soviet Union and Communist China as 
well as in all the satellite Communist States. It also exists in present- 
day Spain, and indeed in any country where the predominance of 
one party is constitutionally assured. On the other hand, such 
States as India, where the Congress Party dominates parliamentary 
processes and constitutional decisions de facto, but not by virtue of 
any constitutional provision, do not fall in the same category.*® 
Invariably the States which have abolished freedom of political 
organization and have made one party the mouthpiece and spear¬ 
head of the policy and official opinion have not stopped at the sup¬ 
pression of freedom of opinion in the purely political field. They 
have applied the same process to all significant group organizations. 
The abolition of all freedom of association has been an inevitable 
corollary to the abolition of freedom in the formation and activities 
of the political parties. Where one political party or one officially 
sponsored industrial or labour organization enjoys a monopoly, it is 
irrelevant whether some appearances of free choice are maintained 
by a process of sham elections. The traditional doctrine of inter¬ 
national law, which restricts State responsibility to persons officially 
connected with government, as distinct from private persons,*® is 
predicated on the assumption that the latter are free from govern¬ 
ment direction or control in their actions affecting foreign States. 
Only in so far as this assumption applies is the statement correct that 
‘international society cannot be regarded as an institution for the 
mutual assurance of established governments 

The degree to which identity between the State and organizations 
within the State can be legally articulated is important in at least 
four kinds of activities that directly affect foreign States or inter¬ 
national organizations: first, terrorist activities; second, hostile 
propaganda designed to undermine a foreign government; third, 
boycott of goods of specified foreign origin by groups within the 
State; fourth, membership of international organizations whose 
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constitutions provide for representation of member States not, or 
not only, by their governments, but by specified group organizations 
within the State. 


Terrorist and Subversive Activities 

From the many forms of organized terrorist activities in other States, 
we might single out such activities as assume the form of commonly 
recognized crimes in international law. There is strong support for 
the view that the encouragement and support by a government of 
armed hostile expeditions, as well as of attempts against life or 
property in foreign countries, are international delinquencies. The 
extension of this principle to the activities of individuals is more 
difficult because it touches the extremely controversial problem of 
extradition for crimes that are essentially ‘politicar but contain 
elements of common crime. However, where it can be shown tliat 
an individual committed an act of terrorism on the instructions and 
with the direct support of a foreign government, the latter should 
clearly be held responsible. 

Such organizations as the Bund fiir Auslanddcuische ~ wliich 
attempted to undermine the allegiance of foreign nationals of 
German descent ~ were clearly emanations of the German Nazi 
Party and, therefore, of the German Government. The character 
and organization of the Nazi movement created an irrebuttable 
presumption that the activities of these organizations were directed 
by the German National Socialist Government. 

The legal relationship of the many national Communist Parties 
in the different countries to the Communist governments of such 
countries as the Soviet Union or Communist China is far more 
complex. In its theoretical premisses as well as in its practical effects, 
Communism is an international political movement which has 
recruited large numbers of spontaneous adherents and organiza¬ 
tions in many countries. Although most of them take their inspira¬ 
tions and policy directives from the Soviet Union or Communist 
China, it would be incorrect to regard, for example, the powerful 
Communist Parties of France or Italy as subsidiary organizations of 
the Soviet Union. They are national parties, how’cver much they 
may be mentally subservient to a foreign Power. 

Boycott 

While, in the case of organized attempts on life, installations, or 
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other property of a foreign State, there is little doubt about the 
criminal character of these actions ~ all of which can be classed as 
internationally recognized crimes - and the main difficulty lies 
often in tracing the responsibility to a foreign government, the 
problem of interference with foreign trade as an international 
delinquency meets with the principal difficulty of defining the limits 
of legality. Only brief reference need be made to this problem, which 
received a considerable amount of discussion before the last war,®^ 
but is unlikely to be of great practical significance in contemporary 
conditions. The extent to which, short of contract or treaty, the 
right to free trade is legally protected is extremely doubtful even in 
municipal law. The common-law doctrine of conspiracy ~ which 
has no parallel in civilian systems - is probably a dying action. Since 
the decision of the House of Lords in iheOrofter case,®‘^ it is clear that 
in England, at least, an action for conspiracy will never lie when the 
organized attempt to interfere with the trade of another can be 
attributed to some legitimate economic or social interest, however 
much it may be combined with the desire to do injury to the other 
party. In the United States, the situation is uncertain,^'* but again 
it seems clear that combinations to refuse to deal with another party 
are not unlawful, and that some additional clement which in itself 
is illegal, e.g. physical violence or coercion, is needed to render the 
group action unlawful. In analogy to this position, one of the 
writers on the international aspects of boycott has argued that the 
element of coercion, through the combined action of other com¬ 
patriots forcing him to withdraw his trade from the victim of the 
boycott, creates an international delinquency.®^ The courts of many 
countries have experienced great difficulties in fixing for purposes 
of municipal law the borderlines between organized group pressure, 
including peaceful picketing and similar measures of restraint, and 
the additional elements that turn legitimate into unlawful collective 
action. This is one, though not the only, reason for the fact that the 
common-law doctrine in this field is increasingly replaced by 
statutory regulations.®® 

Lauterpacht argued in 1933 that governments could in no 
circumstances have a responsibility for acts other than those of State 
organs because rules of international law in the matter of State 
responsibility were based on the separation of the State from the 
individuals and associations of which it is composed,®® some other 
writers®'^ argued that a State must bear the measure of international 
responsibility which corresponds to its real control, and that in 
totalitarian States the private organizations had no freedom of 
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movement but could only act by du'ection or specific authority of 
the State. The result sccrncd to be that divergences of Slate organ* 
ization led to differential degrees of State responsibility and a con¬ 
sequent threat to the universality of any legal standards in this 
field. On reconsideration, it seems to the present writer that in the 
field of international trade this is a somewhat theoretical con¬ 
troversy. Where there is a minimum of genuine group autonomy, 
where trade associations, labour unions, religious or political 
associations or racial groups can operate in freedom, subject only 
to the general security laws of the country, it is obvious that the 
State cannot be lield responsible for their actions organizing a boy¬ 
cott on trade from a foreign State, even if one could otherwise 
assume that such an action might be an international delinquency. 
Undoubtedly such independent action did not exist in Nazi 
Germany or similarly organized Fascist countries. It would have 
been unthinkable, for example, for the German Labour Front, the 
compulsory State labour organization, to take any such action 
other than by direction of the government. Nor is the position any 
different for present-day trade union organizations of the Soviet 
Union or similarly organized countries. Flowever, whenever the 
status and activ^ities of any such organization arc sufficiently closely 
associated with the government to justify identification, they must 
be classified as, in effect, actions of a foreign Slate. It is difficult to 
see how any such action of a State interfering with the flow of 
foreign trade could lead to legal responsibility, short of bilateral or 
multilateral treaty obligations (such as those undertaken by the 
parties to tlio General Agreement on Tariffs and Trade). As, in the 
absence of such specific obligations, any State is free to impose such 
restrictions on imports and exports as it chooses, by a vast variety of 
means, its obligation can hardly be increased by vicarious action on 
the part of organizations that are closely identified with the govern¬ 
ment. This is probably the main reason why the problem of group 
interference with foreign trade is likely to remain a theoretical one, 
outside the sphere of international agreements. 

Hostile Propaganda 

The possibilities of inciting disaffection against a foreign govern¬ 
ment, short of terrorist attacks upon the life or property of persons 
or institutions within that State, have been immensely increased by 
the progress of radio telecommunication. Contrary to organized 
attempts to boycott foreign goods, the physical effect of broadcasting 
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mainly occurs in the foreign territory, while its source is in the state 
that may be held resi>onsible. It is in that respect far closer to the 
physical attacks upon lives or properties within the forei^ State. 
It is also more akin to the latter in so far as the emission of radio 
waves interferes with the sovereignty over the airspace, a principle 
that the various international conventions concluded between 1927 
and 1948 on this subject®* have not impaired. 

For our purposes - an investigation of the extent to which changes 
in internal social organization affect international legal responsi¬ 
bilities - the main problem is to what extent in times of peace a 
government must be held responsible for broadcasts hostile to a 
foreign government, even though it has not itself organized the 
emission. It is relevant here to note the immense extension of psycho¬ 
logical warfare - with radio as its chief instrument ~ in the last 
twenty years, and particularly since the last World War. In all the 
major armed forces of the belligerent nations psychological warfare, 
i.e. the organized dissemination of propaganda as a means of under¬ 
mining the will to resistance and inciting disaffection against the 
hostile government, became a major and integral part of military 
organization. Its relative significance has, if anything, increased in 
the period of ‘ cold war ’ which precludes direct armed action, but 
intensifies manoeuvring for political gains in foreign areas. 

As this is a new field of international activity - on which cus¬ 
tomary rules have not developed - there are no more generally 
recognized international legal rules in this area than, for example, 
in regard to air warfare which developed after The Hague Conven¬ 
tions on Land and Sea Warfare. Various international conventions 
on matters of radio communications have been concerned with 
technical arrangements, except for the Convention of 23 September 
1936, concerning the Use of Broadcasting in the Cause of Peace.®® 
In that convention, which was signed, among others, by Great 
Britain, France, the Soviet Union, and the British Dominions, but 
notratified by the Soviet Union, the signatories undertook to prohibit 
the broadcasting within their territories of any transmission 
calculated by reason of its inaccuracy or otherwise to disturb 
international understanding or to incite the population of any 
territory to acts incompatible witli the internal order or the 
security of a territoiy of a contracting party. It is not unfair to say 
that this prohibition defines precisely the very activities in which 
the major parties in the ‘cold war’ have been engaged since the end 
ofthe last war. 

What before the war was more or less the monopoly of totalitarian 




342 Law Between Nations 


governments has since become a recognized weapon of international 
political warfare. It is only a logical corollary to the addition of a 
new arm of warfare to the traditional arsenal of weapons that the 
sphere of government responsibility should be correspondingly 
expanded. Nor could or should it make any difference whether the 
offending broadcasting station is directly government-controlled or 
operates only by permission of the government. The situation is 
analogous to that discussed earlier of the export of arms, for which 
governments now generally assume responsibility by the granting 
or withholding of export licences. As long as the Unittxl Stales 
Government exercised sovereignty over West German territory, it 
could fairly be held responsible for the activities of the privately 
financed Radio Free Europe. Now such responsibility rests on the 
West German Government. This corresponds to the quite obvious 
responsibilities of governments organized as those of the U.S.S.R., 
Yugoslavia, the United Arab Republic, or Spain. The main diffi¬ 
culty will normally be the proof of any legal connexion between the 
offending broadcast and any subsequent injury. The degree to 
which foreign propaganda could be held legally causative of an 
unsuccessful rebellion will hardly ever be ascertainable, while a 
successful revolution would turn wrong into right. There remain, of 
course, political remedies such as diplomatic protests or complaints 
to the United Nations. For all these purposes, the degree of Stale 
responsibility for private propaganda activities is legally relevant. 
And direct damage may be caused where physical objects, such as 
balloons with propaganda material, cause damage to aircraft or 
installations. It is clear, however, that only specific international 
agreements, either through the United Nations or between, a num¬ 
ber of States directly concerned, could lead to any definable com¬ 
mitments in this critically important but elusive field. 

International Minimum Standards of Justice 

Generally speaking, the citizens of any country residing abroad are 
subject to the laws of their State of residence. They arc thus, in most 
respects, subject to the combination of legislative, administrative, 
and judicial standards of the country of residence. But international 
law has long imposed certain limitations upon the absoluteness of 
that territorial sovereignty of the national State. The State of the 
nationality of the alien, claiming on his behalf, has been held 
entitled to assert a certain minimum of rights in the name of inter¬ 
national law. The type of claim that arises in this field ~ damages for 
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injury to life, liberty, or property caused by legislative, administra¬ 
tive, or judicial actions of the defendant Stale - is, more than most 
parts of international law, a matter for litigation. Hence it is not 
surprising that in this branch of international law international 
courts and arbitral tribunals have been responsible for the main 
development of such principles as exist. Despite the voluminous 
number of judicial precedents, and the extraordinarily large num¬ 
ber of monographs and articles written on the subject, much uncer¬ 
tainty remains.®® This is not surprising, for the question of what may 
be regarded as a ‘ minimum standard ’ of international justice as 
reflected in the treatment of aliens®^ is intimately connected with 
the prevailing political philosophy and practice of States. It is not 
the general subject of State responsibility for international delin¬ 
quencies, but only the question to what extent major shifts in 
political and social philosophy may have afl'ccted the international 
minimum standards that will occupy us here. 

The problem of minimum standards of protection for individuals 
is not, of course, confined to international law. It arises in any 
municipal legal system, cither articulately through the embodiment 
of certain basic rights in a constitution - as in the United States 
Constitution - or implicitly in standards evolved over the centuries 
by the courts - as in English law. But international minimum stand¬ 
ards are obviously more difficult to ascertain, and more liable to 
modifications, because only such standards as are prevalent and 
firmly adhered to among the majority of States that form the family 
of nations can be deemed to be incorporated in international law.®^ 

The most sensitive aspects of‘international minimum standards 
of justice’ crystallize around two major areas: On the one hand, 
there is the problem of‘due process’, a complex of procedural safe¬ 
guards designed to protect the individual against arbitrariness in the 
dealings of a foreign State with his life, liberty, or property. On the 
other hand, there is the question whether there are any limits that 
international law may properly impose - or can, at least, in the 
present state of international society, be deemed to have imposed - 
upon the liberty of any one State to interfere with the life, liberty, 
and property of an alien in the course of a general legislative change. 

To some extent the approach to both these questions depends 
upon one’s basic legal philosophy. Those who believe in a minimum 
of inalienable natural rights will be more disposed to regard the 
departure from such rights by any one State as a violation of basic 
legal principles. Those who, like the present writer, believe that 
there are no transcendental and immutable natural-law principles 
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detached from specific political and ethical beliefs - however widely 
these may be accepted among nations - will reject this approach.^® 
However, the practical differences between these two approaches 
should not be exaggerated, at least in the realm of international law. 
Even the most enthusiastic supporters of natural-law philosophy 
must concede wide liberty of action to tlie * sovereign * States which, 
with all the variety of their political philosophies, administrative 
standards, and degrees of development, compose the family of over 
one hundred and twenty nations. On the other hand, the most deter¬ 
mined positivists will not deny that ‘general principles of law 
recognized by civilized nations’ constitute a proper source of law, 
not only for the International Court of Justice?,®^ but for the ascer¬ 
tainment of international minimum standards at any given time. It 
is only on this question, how far, at a time of great turbulence of 
clashes of political philosophies, and of much social experimenta¬ 
tion, such international minimum standards still exist, that some 
observations will be offered. 

Nationalization and Expropriation. The basic position is concisely for¬ 
mulated in a statement made by Elihu Root in 191 o: 

There is a standard of justice, very simple, very fundamental, and or 
such general acceptance by all civilized countries as to form a part of the 
international law of the world. The condition upon which any country is 
entitled to measure tlie justice due from it to an alien by the justice 
which it acx'ords to its o^vn citizens is that its system of law and adminis¬ 
tration shall conform to this general standard. If any country’s system of 
law and administration docs not conform to that standard, although the 
people of the country may be content or compelled to live under it, no 
other country can be compelled to accept it as furnishing a satisfactory 
measure of treatment to its citizens. . . 

But the contention that a State may be hdd legally responsible for 
any discrepancy between its own legal standards, if applied to 
nationals and foreigners alike, and any international minimum 
standards for the benefit of any aliens resident within its jurisdiction, 
is challenged in the Convention on Rights and Duties of States 
adopted by the Seventh Pan American Conference at Montevideo 

in 1933: 

The jurisdiction of States witliin the limits of national territory applies 
to all the inhabitants. 

Nationals and foreigners are under the same protection of the law and 
the national authorities and the foreigners may not claim rights other or 
more extensive than those of the nationals.®® 
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The controversy between the States that maintain an inter¬ 
national minimum standard for aliens, even if this means preferred 
treatment over nationals, and those States that do not go beyond 
the acknowledgement of equality between nationals and aliens, is 
unlikely ever to be resolved. The first group will generally consist 
of the capital-exporting States, interested in the protection of their 
foreign investments and the commercial activities of their citizens 
abroad. The latter will consist of the capital-importing States in a 
relatively primitive stage of economic development. I’he number of 
these States - formerly concentrated in Latin America - has, in the 
last generation, vastly increased, not only with a series of social 
revolutions that have swept over Eastern Europe, but through the 
political emancipation of a number of Asian and African countries 
which wish to be unimpeded in the manner of their economic and 
social planning. These countries arc to a large extent the same that 
are still emotionally infiuenced by resentment against former 
political and economic domination by certain Western Powers. In 
practice, however, this attitude is mitigated by their growing reali¬ 
zation of the need to give some reasonable protection to foreign 
capital and enterprise, whose participation, though not domination, 
the under-developed countries need. On the other hand, even the 
Communist countries seek increased commercial relations with the 
West. 

It Ls believed that a solution must be sought on the basis of certain 
principles * generally recognized by civilized nations*. 

The first of these principles is that generally international law" - as 
distinct from specific regional or bilateral arrangements -- cannot 
interfere w ith the freedom of political and social experimentation - 
a legitimate and cherished aspect of national sovereignty on which 
present-day international law is based. No State or individual can 
therefore cliallcnge any legal measures of another State that inter¬ 
fere with property, however swecpingly, provided only such legal 
measures are of general application in the country and do not single 
out aliens for discriminatory treatment. A neccssaiy proviso is that 
such seemingly general measures do not disguise a deliberate dis¬ 
crimination against aliens. This c^n be ascertained only against the 
specific circumstances of the case. A State is therefore under an 
obligation to pay compensation for the taking of individual proper¬ 
ties of aliens when nationals are not similarly treated.®’’ On the other 
hand, the liberty of a State to expropriate the property of aliens in 
the course of a general measure affecting nationals and aliens alike ^ 
is no longer seriously challenged by most authors. Indeed, it is 




346 Law Between Nations 

specifically acknowledged by the United States Government in its 
discussion with Mexico of 1938. There is not a single State today 
which, by means of an entire or partial nationalization of industries, 
by police-power or ‘ eminent domain restrictions on the acquisition 
and use of property, or by taxation and a multitude of other instru¬ 
ments of the modern welfare state, does not, to a larger or smaller 
extent, interfere with private property. 

On the second and consequent question whether, in the case of a 
general expropriation, international law can demand compensation 
for foreigners, even if it means preferred treatment of aliens, 
opinions are deeply divided.®® 

It has already been pointed out that on the general principle the 
‘have’ and the ‘have-not’ natiom are bound to remain divided. At 
the very least, it must be admitted that the assumption that national¬ 
ization without compensation is generally held to be a violation of 
international law is no longer valid. Here, as in so many otlier fields, 
beliefs once universally held now deeply divide the nations accord¬ 
ing to political development and economic circumstances. Nor does 
the International Declaration of Human Rights of 1948, which may 
be said to be representative of universally held opinions, take us any 
further. Article 17, paragraph 2, says that ‘No one shall be arbi¬ 
trarily deprived of his property’. But the word ‘arbitrarily’ is, of 
course, subject to different interpretations, and the States claiming 
the right to expropriate without compensation in the course of a 
general legislative reform affecting nationals and foreigners alike 
will claim with strong reason that this is not an ‘ arbitrary ’ measure. 

It seems more profitable to single out certain situations in which 
general principles of law recognized among civilized nations clearly 
demand compensation for the taking of alien property.®® 

The first category derives from the principle of pacta sunt servanda. 
Where a State, by international treaty, or by special contractual 
arrangements or concessions with foreign individuals or companies, 
has undertaken to protect them against expropriation or other 
forms of interference with property, a breach of such undertaking 
will be clearly an international delinquency. This is so regardless of 
the international constitutional position of the offending State. A 
distinction must be drawn between municipal power and inter¬ 
national obligation.’^® A national parliament may have power to 
amend legislation that has incorporated i>romises in regard to the 
sanctity of foreign property. The enactment of such amending 
legislation in breach of an international commitment nevertheless 
constitutes an international delinquency. 
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Secondly, the principle of unjust enrichment should now be held 
to be a general principle of law recognized by civilized nations.’^ 
Where, as for example in the Una Goldfields case,^^ ^ foreign com¬ 
pany at the specific request of a foreign government has invested 
capital, work, and technical skill in the development of mines, the 
exi^ropriation of such property without compensation constitutes an 
unjust enrichment by the expropriating government at the expense 
of the alien. The acknowledgement of such a principle will undoubt¬ 
edly be an important safeguard in the many cases where foreign, 
e.g. American or British, companies participate at the request of 
another government in the development of its industries. 

Thirdly, there is the principle of estoppel.’*^ The borderline be¬ 
tween foreign investment undertaken without specific encourage¬ 
ment as a commercial venture and similar actions prompted by 
specific reliance on the undertakings of another government will 
not be easy to draw. Nevertheless, such distinctions are real. Where, 
for example, a State invites, by prospectus or general advertisement, 
foreign capital to invest in the development of certain utilities or 
industries, and foreign entrepreneurs have responded to this invita¬ 
tion, an expropriation without compensation clearly justifies the 
application of the principles of estoppel or venire contra factum 
proprium. The government must be held estopped from acting 
contrary to reasonable expectations that it has itself created. 

If to these categories is added the above-mentioned case of dis¬ 
criminatory treatment of aliens, a large number of situations in 
which compensation can fairly be expected can be met consistently 
with general principles of international law and equity, and without 
adopting the conflicting philosophies and interests of either the 
‘have’ or the ‘have-not’ countries. 

Considerable progress towards workable compromises between 
the conflicting interests and viewpoints of creditor and debtor 
States has, in fact, been made in recent years. 

Some of the under-developed countries, such as Burma, India, 
Iran, anxious to attract foreign capital and skill, have either enacted 
special investment laws or used periodic investment-policy state¬ 
ments laying down the conditions for the admission of foreign 
enterprises.’* These usually contain promises of protection of 
lawfully made investments the violation of which would undoubt¬ 
edly be subject to estoppel. 

Sometimes special agreements are concluded, as the parallel 
agreements made in 1953 between the Indian Government and 
three foreign oil companies for the construction of oil refineries. 
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which contain promises of non-expropriation for twenty-^five years, 
and of reasonable compensation for any expropriation undertaken 
thereafter. 

Such agreements arc not, of course, treaties, since one of the 
parties is not a government, nor can they affect the power of the 
other party to use its sovereign legislative power so as to supersede 
the promises. This may happen as the result of drastic changes of 
government Or policy, and in the absence of any supra-national 
authority the value of such promises is limited. However, the 
solemn public affirmation of certain principles of conduct has a 
moral as well as a practical sanction, and it is on these that inter¬ 
national law mainly rests. Even the most powerful and aggressive 
State hesitates to be branded as a law-breaker, at a time when the 
collective impact of world opinion, while far from decisive, plays an 
increasingly important part in the delicate balance of world power. 

Moreover, any State that wishes to keep in good standing with 
international credit institutions such as the World Bank,will hesitate 
long before showing contempt for promises given to foreign 
investors. 

A legally somewhat stronger instrument of protection is the 
bilateral or multilateral treaty, which binds States as such. 

In recent years, the United States has concluded a series of 
bilateral Treaties of Friendship and Commerce, which contain the 
following typical clause: 

Property of nationals and companies of either Party shall not be taken 
witliin the territories of the other Party except for a public purpose, nor 
shall it be taken without the prompt payment of just compensation. Such 
compensation shall be in an effectively realizable form and shall represent 
the full equivalent of the property taken; and adequate provision shall 
have been made at or prior to the time of taking for the determination 
and payment thereof."® 

Further typical clauses provide against discrimination in the 
matter of expropriations and sequestrations and beyond expropria¬ 
tion proper, and include a general injunction against ‘ unreasonable 
or discriminatory’ impairments of vested interests. 

Such treaties are no protection against bad faith or revolutionary 
upheavals, which may sweep the arbitration clauses overboard, 
together with the substance of tlie treaty. But neither do internal 
constitutions offer absolute protection against revolution or dis¬ 
obedience, as the struggle over desegregation in the United States, 
or the suspension of the Weimar Constitution by the Hitler govern¬ 
ment show. 
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But they do represent express and articulate commitments which 
impose restraints on the parties as long as observance of inter¬ 
national standards does not cease altogether. 

There is far less prospect at the present stage for a multilateral 
convention for the protection of foreign property and investment as 
it has been recently proposed by a German group.'^<^ Such a conven¬ 
tion must either comprise a majority of capital-importing as well as 
of capital-exporting States, or it is worthless. But while States of the 
former group, such as India or Mexico, may enter into ad Jioc 
arrangements departing from their general principles, the gap 
between the interests as well as the political systems and social 
philosophies of the two groups of States is too fundamental to per¬ 
mit formal agreement on the sacrosanctity of private property. The 
price of any multilateral convention would be vagueness, and a host 
of reservations in cases of‘national interest’, public emergencies, 
‘economic necessity*, and the like. Such a convention would 
be likely to share the fate of the ‘Optional Clause’, which 
has been effectively submerged under the weight of national 
rcscr\'ations. 

The less spectacular methods described earlier arc likely to be 
more effective in the slow and painful evolution of principles of 
international law commensurate with the economic interdepen¬ 
dence of nations. 

Due Process, A far more absolute stand can be taken on the ‘due- 
process ’ problem. It is true that there are considerable divergences 
in the civil and criminal proctxlure as between the common-law and 
the civil-law countries. It is also true that totalitarian countries, of 
both the Fascist and the Communist persuasion, have often deviated 
drastically from standards of administration of justice commonly 
assumed among civilized nations. Judges selected by political 
standards, arrest without judicial safeguards, conviction without 
proper trial, unlimited powers of a secret police responsible to no one 
except the government, extrajudicial methods of deprivation of 
personal liberty, procedures of the modern police State - these and 
a host of other matters arc only too familiar. But this is not compar¬ 
able to the movement for greater legal freedom in regard to inter¬ 
ference with property and economic interests - a reflection of general 
developments in the structure of modern industrial society. With 
the partial exception of Nazi Germany, totalitarian States have not 
openly acknowledged or defended arbitrary procedures. They often 
conflict with their own professed protestations, and international 
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law can clearly take them at their word. The Soviet Constitution 
of 1936 proclaims the independence of justice,’’ the inviolability of 
the person,’® and the inviolability of the homes of citizens.’® 
The Universal Declaration of Human Rights - from which the five 
Communist members abstained, but did not dissent - specifically 
states (in Articles 9-11) that no one shall be subjected to arbitrary 
arrest or detention, that everyone is entitled to fair and public hear¬ 
ings by an independent and impartial tribunal, and that everyone 
charged with a penal offence has the right to be presumed innocent 
until proved guilty in a public trial provided with proper safeguards 
for the defence. 

From all this it follows that we can still regard a minimum set of 
safeguards of proper procedure as a general principle of law recog¬ 
nized among civilized nations, and as one which any State can 
claim on behalf of its nationals abroad.®® 

SUMMARY OF CONCLUSIONS 

1. The increase of direct or indirect State control over economic 
activities docs not aflect the traditional field of intcr-State relations, 
except where the rule of law is based on the assumption of private 
control of economic activities. This is so in the case of jurisdictional 
State immunities, where the universal adoption of the principles of 
the Brussels Convention of 192G is clearly justified. Government 
corporations formed for the purpose of carrying out commercial or 
other economic activities should clearly be presumed to be outside 
the sphere of State immunities. 

2. International trade agreements cannot have the same mean¬ 
ing and impose equivalent obligations on State-trading and private- 
trading States, as trade in the former is essentially an instrument of 
economic planning and international policy, which alters, for 
example, the meaning of the most-favoured-nation clause. Trade 
agreements will tend more and more to be concluded and effective 
among States of comparable organization. 

3. "' The neutrality rules, which are based on the assumption of 
private control over trade between neutrals and belligerents, can no 
longer effectively operate because of the imbalance of obligations 
between States whose trade is openly State-controlled, and those 
whose trade is still essentially private. Responsibility can, however, 
be clearly attached to governments for all those activities over 
which they have actual or potential legal control powers (e.g. 
licensing of exports of arms). In r^ard to neutral trade in general. 
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the most equitable solution would be to permit neutral govern¬ 
ments that openly control their trade to engage in the same activi¬ 
ties as the private citizen of other neutral States, and to subject them 
to the same penalties. But such a solution, like any other change of 
the former rules of neutrality, is unlikely to be acceptable, and it 
would greatly increase the risk of direct clashes between belligerent 
and neutral governments. In the circumstances cflective customary 
rules on the subject no longer appear to exist, and the only remedy 
lies in ad hoc agreements. 

4. International State transactions of an economic character, 
such as international loans, have elements of both public and private 
law breaking across the traditional distinctions between State acts 
and private acts. 

5. Government responsibility must now be presumed to exist for 
activities that are, in effect, an extension of political warfare, even 
though they arc financed and managed privately. Any Slate must 
be presumed to have tin? means of slopping activities that are in¬ 
timately connected with the conduct of foreign relations. 

6. State responsibility for international delinquencies extends to 
the activities of all those groups and individuals who, by the struc¬ 
ture of the State, must be presumed to act by authority of the gov¬ 
ernment. 

7. As international law cannot interfere with national freedom of 
social and economic experimentation, measures of nationalization 
or other interference with private property cannot be considered as 
international delinquencies per se^ unless they are applied arbitrarily 
against aliens as such. Where general measures arc applied equally 
to nationals and foreigners alike, it is doubtful how far a principle of 
international law that would justify a claim for compensation is still 
recognized among the nations. 

Compensation should, however, always be payable as a matter of 
law in cases of: {a) specific commitments by treaty or contract; 
{b) unjust enrichment through appropriation of the benefits of 
foreign enterprise; (c) estoppel, i.e. action contrary to reasonable 
expectations created by the action of the offending State itself. Such 
compensation will normally be for losses incurred rather than injury 
to the expectation of future profits. 

8. International law still demands strict adherence to the prin¬ 
ciples of due process developed by jurisprudence and legal writers 
over the years. Even though the administration of justice differs 
greatly as between the totalitarian and the non-totalitarian coun¬ 
tries, all agree, at least in their professions, on minimum standards 



35 ^ Lnw Between Nations 


of procedural justice. This is also reflected in the International 
Declaration on Human Rights. 

9. In international cooperative law, the degree of conformity in 
political and social structure depends on the type of cooperation. 
Generally, technical agreements and organizations are independent 
of social structure and therefore still possible on a universal scale. 
Where such cooperation demands a broad similarity of economic 
and social organization or principles, it will be essentially confined 
to States that agree on these matters. 



15 National Sovereignty and 

World Order in the 
Nuclear Age 


Behind the many discrepancies of social and political structure that 
tend to undermine the equilibrium of general international law, and 
to intensify legal relations between like-minded States and groups, 
there lies the deeper problem of the general trend of international 
law and the pattern of international order. The alternative is no 
longer simply between, on the one hand, an international society 
based on national sovereignty, and, on the other hand, an inter¬ 
national society based on the supremacy of a universal international 
law and authority, A third alternative, spurred by social develop¬ 
ments and international tensions of the post-war period, is the 
emergence of several international orders, overcoming the age of 
national sovereignty, but dividing the world into several legal 
systems, governed by different principles, and linked with each 
other at best by loose rules of mutual tolerance, at worst by deep 
antagonisms which only the mutual fear of destruction keeps from 
bursting out into open war. 

THE PRESENT POSITION OF 

NATIONAL SOVEREIGNTY 

After the disasters of the First World War - which shook the physical 
and moral foundations of the prosperous and relatively pacific 
Western-dominated world of pre-1914 - there was a widespread 
belief that the destructiveness of modern war and the growdng prox¬ 
imity and interdependence of nations was bound to lead the world 
out of the age of national sovereignty and of the national State as 
the ultimate repository of legal and political power. The alternative 
vision of universal world order began to take practical shape in the 
Covenant of the League of Nations. But this was widely seen only as 
the beginning of further developments, which would ultimately 
produce a world federation or even a world State. The inter-war 
period witnessed dozens of blueprints, setting forth in detail the 
constitution of such supra-national bodies. Meanwhile, the League 
of Nations, cautiously constructed on the principle of unanimity 
of decisions of national sovereignty, struggled to work out the 

T~l.c.s,-m 
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procedures which would turn it into an effective organization for 
the outlawing and suppression of aggressive war, by a combination 
of the processes of peaceful settlement and - economic or military - 
sanctions provided in Articles 11, 15, and 16 of the Covenant. After 
many years of doubt and failure, these efforts very nearly triumphed 
when Mussolini’s Italy committed an act of unprovoked and naked 
aggression against Abyssinia, challenging, without adequate mili¬ 
tary^ and economic resources, the combined economic and military 
power of the League members, who had then the sympathy of the 
United States, not itself a member of the League. It was not the 
constitutional weaknesses of the League that led to its tragic failure 
at that historic moment - for the procedures of condemning an act 
of aggression and imposing the necessary sanctions were developed 
quickly, and with amazing smoothness, both in the League Council 
and in the League Assembly - but the combination of political weak¬ 
ness, lack of leadership, and economic interests, particularly in 
Great Britain and France. The collapse of the League as an effective 
instrument of international policing against aggression gave the 
final push to the new Nazi imperialism, which had visions of world 
order based on one-sided domination. 

After the Second World War, an even more deeply shaken and 
disorganized world approached the problem of world order, as it 
seemed, more soberly and realistically. The United Nations Charter 
made a limited gesture in the direction of world law supremacy over 
national supremacy, by empowering the General Assembly to make 
recommendations by simple, or in important matters, by a two- 
thirds majority. But as the recommendations of the Assembly have, 
in the theory of the Charter, no binding eff ect, the concession to the 
majority principle is a limited one. The executive authority was 
placed by the U.N. Charter in the hands of the Security Council, 
whose eff ectiveness depends, by virtue of the veto power of any one 
of them, on the collaboration of the five permanent members of the 
Council in the supervision and enforcement of peace and security 
throughout the world. Provided that a majority of the members of 
the Security Council, including the five permanent members, agree 
on a particular course of action, all the members of the United 
Nations are bound and, to that extent, they have renounced the 
sovereignty of national decision. But as the veto principle applies to 
the enforcement of any decisions against one of the permanent 
members of the Security Council, the national sovereignty of the 
‘Big Five’ effectively limits the m^ority principle and thereby the 
supremacy of international law over national sovereignty. 
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So much for the theory of the United Nations Charter. In prac¬ 
tice, the persistence of the tension between the Soviet Union on the 
one hand, and the other permanent members on the other hand, 
has paralysed the Security Council as an effective instrument of 
world order, while it has, to a limited extent, strengthened the 
authority of the General Assembly and given its recommendations 
in some cases a moral force stronger than that of a mere recommen¬ 
dation. The relative strengthening of the authority of the General 
Assembly has occurred simultaneously with the creation and 
admission to the United Nations of many new States. As, in the 
General Assembly, each member has one vote, the collective in¬ 
fluence of the small States has risen to unprecedented dimensions ~ 
ironically at a time when effective military and economic power 
has come to be more than ever concentrated in the hands of a very 
few super-States. Whereas, in the former, less organiztxl, inter¬ 
national society, a new State had to make its place in the family of 
nations slowly, by a gradual process of recognition, diplomatic 
relations, and its effective role in international affairs, today new 
States, such as Ghana or Guinea, obtain international status and an 
equal vote, almost immediately after their creation, through their 
admission to the United Nations. However weak and poor, the new 
State must establish the apparatus and symbols of sovereignty — 
diplomatic representation, a government, a civil service, and at 
least token armed forces. The irony of the situation is heightened by 
the fact that two of the world’s most important Slates - Communist 
China and Germany - are kept outside the United Nations, as a 
result of the tensions between the Soviet bloc and the West. The con¬ 
ception of the U.N. Charter, which was to restrain the theoretical 
legal principle of the equality of all States by an effective predomi¬ 
nance, by rights and responsibilities, of the major Powers, has thus 
become gravely distorted, at least in so far as the United Nations 
still effectively reflects the actual balance offerees in the world. The 
price of this increasing gap between political reality and legal form 
has been an almost continuous decrease in the effectiveness of the 
United Nations as an international organization of peace, security, 
and order. On the last occasion when it made, through the General 
Assembly, an effective contribution to the solution of a major inter¬ 
national problem ~ the Suez Canal crisis ~ it could do so because, 
for entirely different reasons, the two most powerful members of 
the organization, the U.S.A. and the U.S.S.R., joined in the con¬ 
demnation of the British-French-Israeli intervention.^ 

The triumph of national sovereignty is thus, to some extent, 
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illusory. A price has to be paid for the increasing divergence be¬ 
tween legal and political sovereignty. The United Nations General 
Assembly as a forum of world opinion is used by the major Powers 
to the extent that they wish to support their claims and positions in 
international controversies by an appeal to the organized voice of 
the smaller nations of the world, and these are usually as are the 
large Powers, divided into contending blocs. 

It would, however, be dangerously superficial to dismiss the pro¬ 
liferation of national sovereignties as a mere fata morgana^ a fictitious 
application of the principle of equality of nations in international 
law, hiding the reality of world power and world order. In the 
voting procedures of the United Nations, the triumph of national 
sovereignties, measured in numbers, may be largely deceptiv’^e. But, 
inside and outside the United Nations, it is buttressed by the stale¬ 
mate between the major Powers, which, in their world-wide battle 
for influence and position, must pay high regard to the individual or 
collective voice of smaller States, whose inclination, one way or 
another, may decisively tilt the balance. Disregard of the claims of 
any Arab or Muslim State, however small by itself, may inflame the 
entire world of Islam and, incidentally, threaten oil supplies. A 
cavalier treatment of the territorial waters claims of any one I.atin 
American State may aff ect the entire group of the Latin American 
world. Alienation of one of the new States of South-East Asia may 
swing one or several of them from a pro-Wx‘Stern or a neutral posi¬ 
tion to increasing alignment with the Communist world. 

The tension and continuing manoeuvring for position between 
the big Powers, has worked in support of claims of national sove¬ 
reignty, especially of the smaller States, far beyond that of earlier 
periods, mainly in two respects: first, nationalist tensions and the 
stalemate in the battle between the major Powers have combined 
to produce a spate of partitions of States once united. In a few cases, 
the pressure has come mainly from within, an expression of religious, 
racial, or other factors tending to create a new vStatc. In the post-war 
period, this has been the main cause of the partition of British India 
between the Republic of India and the Republic of Pakistan. In the 
latter, only the common Muslim religion holds together two almost 
equal parts, separated from each other geographically, tradition¬ 
ally, and economically. Religious and national sentiment have 
carved the State of Israel out of Palestine. Piecemeal liberation from 
colonial control has created a large number of new Arab States, but 
it is the stalemate of the cold war, and no genuine force of national¬ 
ism. that has produced the separate States of West and East Gcr- 
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many, of North and South Korea, of North and South Vietnam. 
But the longer the stalemate goes on, the more do the originally 
artificial new landmarks of sovereignty tend to become permanent. 
The new State creates its symbols, its machinery, and traditions. 
Divergent political, economic, and educational systems in course of 
time widen the gulf, and a new act of force is needed to restore 
former or create new unities. ^ 

The new partitions and sovereignties create many problems of 
international law. The division of the waters of the Indus system 
between India and Pakistan, and of the River Jordan between 
Israel and the hostile neighbouring .\x'ab States, has highlighted the 
unsolved problems of the allocation of water rights between upper 
and lower riparian States, and the technically quite feasible solution 
of these principles is made infinitely more difficult by the antago¬ 
nism between the rival partitioned States. 

The second, and in this case world-wide, extension of national 
legal claims, at the expense of long-established international legal 
freedoms, is a continuing spread of national territorial claims over 
the once-frcc s(*a. The traditionally prevalent three-mile limit for 
territorial waters is today defended only, \vith decreasing conviction 
and effectiveness, by a few Powers witli strong maritime interests 
and traditions (Great Britain, Japan, the United States), A number 
of States, big and small, such as the Soviet Union, Communist 
China, Iceland, claim a lij-milc limit. The effectiveness of this 
inroad upon the freedom of the seas is considerably increased by the 
decision of the International Court ofjustice, in the Anglo-Norwegian 
Fisheries case® - now adoj>ted by .Article 4 of the Geneva Convention 
on the Territorial Sea and the Contiguous Zone, of April 1958 - 
that '^in localities where the coastline is deeply indented and cut 
into, or if there is a fringe of islands along the coast in its immediate 
vicinity, the method of straight base lines joining appropriate points 
may be employed in drawing the base line from which the breadth 
of the territorial sea is measured*. This has been exploited, for 
example, by the Republic of Indonesia to draw the base line along 
the entire group of the archipelago of islands, thus enclosing a 
formerly open part of the sea as national waters. 

Two large maritime Suites, Great Britain in 1942 and the United 
States in 1945, themselves took the initiative in claiming exclusive 
national rights over the exploitation of the resources of the .so-called 
Continental Shelf. Within a few' years, this doctrine has been so 
widely applied by one State after another as to have become part of 
the accepted law of nations, a short time after its inception.* To 
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compensate for the absence of a Continental Shelf, Chile, Peru, and 
Ecuador have claimed the fantastic limit of 200 miles of territorial 
waters, although such a claim has not been internationally accepted. 
The claim of a 12-mile limit by a small State like Iceland, over¬ 
whelmingly dependent on its fishery, has led to a state of near war¬ 
fare between Great Britain and Iceland, and a similar situation may 
occur at any time off the coast of China. 

To the extension of territorial water limits and the recognition of 
the Continental Shelf must be added the recognition of the ‘ con¬ 
tiguous zone *, of ‘ hot pursuitand the claim fbr exclusive powers 
over certain areas adjacent to a ‘ coastal State’ by the latter. It is no 
exaggeration to speak of a ‘ crisis in the law of the sea 

In this clash of conflicting national claims, the Powers, and even 
the major naval Powers, are divided by their own conflicting inter¬ 
ests (e.g. as between Great Britain and the United States on the one 
hand, and the Soviet Union on the other) or by cold-war strategy, 
which may, for example, impel Russia to lend support to exagger¬ 
ated territorial claims of such States as the various parts of Arabia 
or to Indonesia, in order to deny traditional rights to the Western 
Powers. 

The proliferation, both of the number and the extent of conflicting 
national claims put forward in the name of sovereignty, greatly 
increases the need for a world-wide international legal solution. 
The conflicting national interests in the exploitation of fishing 
grounds call for an international convention - as universal as possible 
- on the conservation of fishing resources, and for joint scientific 
study. But while the Whaling Convention - which is in force - and 
the as yet unratified International Fishery Conservation Conven¬ 
tions of 1958 are modest beginnings in this direction, the intensity 
of the national emotions aroused, as well as the strategic conflicts 
of the various Powers, make a general solution a hope for the future. 
There is also an urgent need for an international convention on the 
use of international rivers, applying the principles of equitable dis¬ 
tribution and abuse of rights between the various riparian States 
as a restraint on national power. But in this field, too, national 
antagonisms have so far prevented even the most desperately needed 
solutions. 


REGIONAL GROUPINGS AND UNIVERSAL 
INTERNATIONAL LAW 

For all the deep political rivalries and fissures of the post-war world, 
the legal organization of mankind, on a universal basis, has made 
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some advance. It is, however, significant that real progress has been 
almost entirely confined to the fields in which the vital interests 
and standards of nations diverge little. Thus the World Health 
Organization has been empowered and been able to get certain 
international sanitary standards and procedures adopted among its 
near-universal membership; the International Civil Aviation 
Organization has enacted a navigation code which is used not only 
by the large number of its Member States, but will almost certainly 
have to be observed by non-members, such as the Soviet Union, as 
they come to take a significant part in international commercial 
aviation. On the other hand, the International Labour Organiza¬ 
tion has been able to make only very limited progress in the definite 
adoption, by way of multilateral conventions, of labour standards 
in all but a few fields, even though its advisory and directive 
infiuence has been considerable. For the common regulation 
of labour standards in matters of wages, working hours, holidays, 
employment of women and children, and the like, cuts deeply 
into the field of vastly divergent national, economic, and social 
standards. 

Because a common law in matters affecting the constitutional, 
social, economic, and personal life demands a degree of common 
interests and values that, unhappily, does not at present unite the 
nations at large, some of the most important developments in inter¬ 
national law have occurred through regional or functional group¬ 
ings, some of them antagonistic to each other. Such groupings arise 
from a variety of motives. The North Atlantic Treaty Organization 
(N.A.T.O.) and the Warsaw Pact bring together, in a military alli¬ 
ance that entails varying degrees of integration of military com¬ 
mand, coordination of defence production, and joint policy bodies, 
the States that face each other in the European theatre of the cold 
war. The various European regional organizations which partly 
supplement and partly overlap each other, such as the three com¬ 
munity organizations of six West European States, the wider 
Organization for Economic Cooperation and Development 
(O.E.C.D.) and the even wider Council of Europe have arisen, 
more positively, from the increasing recognition of joint interests 
and values, which the preservation of old national sovereignties and 
rivalries would increasingly have imperilled. Significantly, much 
the most important development in this direction has occurred 
among mature European States, which have long histories of 
national sovereignty, and bitter memories of the destructiveness of 
the exercise of military, political, and economic sovereignty in our 
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time. Much more dimly, similar tendencies begin to take shape 
among other groups of States, linked by common ties of geography, 
religion, political aspirations, or economic interests, but as yet too 
much enmeshed in their recently won political or economic sove¬ 
reignty to see it in all its limitations. There are efforts to create 
closer economic links bet ween the States of Latin America, inspired 
by the incipient Customs Union of the European Economic Com¬ 
munity of the Six; there are dim outlines of an emergent regional 
association of the Arab States, and West Africa, though they may 
become submerged in a continuing expansion of Nasser’s United 
Arab Republic; but it would seem that far greater emergencies and 
catastrophes may be needed to produce major developments out¬ 
side the heart of Europe. 

THE DEVELOPMENT OF INTERNATIONAL 

LAW ON THREE LEVELS 

International law is today developing on three different levels, and 
it is only by seeing them in perspective that we can hope to ascer¬ 
tain the trend of international society. 

On the first level, international law is still based and, in certain 
respects as shown, continues to expand on the basis of national 
sovereignty and legal equality of nations.But the growing dis¬ 
crepancy between the extravagant claims based on the national 
sovereignt>' of a rapidly increasing number of States, only a small 
minority of which have the minimum attributes of political, mili¬ 
tary, economic - as distinct from legal ~ sovereignty, heightened by 
the strategic exigencies of the cold war, is leading to a second level of 
regional or functional groupings of States. Such groupings may well 
be the most fertile and intensive source of international legal devel¬ 
opment in the field.s reaching below the surface of social and human 
relationships. Thirdly, universal international law, as represented 
by the United Nations Organization, its special agencies and 
international conventions on specific subjects, of a universal or 
near-universal character, is expanding slowly in those fields where 
common interests and necessity are not deeply affected by diver¬ 
gent interests and standards. This is particularly the case in the 
areas of communications and health. 

The interrelation of these three levels of international law 
requires further elaboration. 

Much the most definite developments in the direction of closer 
legal integration between like-minded States are today presented by 
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the Communist bloc directed by the Soviet Union, and by th^ more 
halting efforts of groups of West European nations to form closer 
legal units. 

Without any need to abandon the formal symbols of national 
sovereignty - which, indeed, is a vital weapon in the arsenal of the 
Communist ideology of ‘coexistence’ the policies and systems of 
Communist nations can be easily coordinated because of the simi¬ 
larity of their structure. Their political organization, centred in a 
strong executive, operating throughout the monolithic party organ¬ 
ization which controls all spheres of public and social life, is almost 
identical in all the Communist States. This facilitates, in intcr-State 
relations, the formation of a trading bloc, in inverse proportion to 
the difficulties of trading between State-trading and free-trading 
nations.' All external trade is centred in national agencies which 
form part of the national economic plan and can trade with the 
other Communist States on a basis of barter for specific items guided 
by economic development plans. 

Far more interesting as well as difficult are the corresponding 
eflbrts recently made by democratic nations of Western Europe and 
the North Atlantic region. 

The widest of these, N.A.T.O., is also the most loosely organized. It 
has no separate kigal personality; it is essentially still a multilateral 
miliiaiy alliance, although one that, contrary to the traditional 
alliances, has permanent headquarters and coordination at the 
command level, and, to a limited extent, on the operational level. A 
permanent Secretariat, headed by a Secretary^ General, and a per¬ 
manent Council of Delegates, supplemented periodically by meet¬ 
ings of Foreign Ministers, reinforces this structure, however. In the 
long run, the fate of N. A.T.O. depends on the success of, so far incon¬ 
clusive, efforts to coordinate the various national defence organisms 
and, in particular, the allocation and production of vital defence 
items. The theoretically most challenging provision of the Treaty is 
Article 2,® which so far has remained an aspiration,'and it is doubt¬ 
ful whether it will ever surmount the obstacles presented by national 
economic policies as well as by other more active regional econcmic 
groupings. 

The Council of Europe also is a loose organization without separ¬ 
ate personality, expressing the common aspirations of Westcrii 
Europe in the wider sense rather than an integrated organization. 
It is de void of executive power and the deliberations of its Assembly 
often have an air of impotence and futility. Yet, it has to its ci*edit 
some significant achievements, such as the initiative in the creation 
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of the European Payments Union. By far its most important achieve¬ 
ments in the legal field are the Conventions on Pluman Rights, con¬ 
cluded in 1949 and 1952. For these Conventions, now ratified by the 
required minimum number of members, have established, within 
the framework of the Council, both a Commission equipped with 
inquiry and quasi-judicial functions, and the European Court of 
Human Rights,® to which the Member States and, where the par¬ 
ticular State has agreed, also groups and individuals within the 
State, may appeal for redress against infractions of human rights.^® 
In other words, a supra-national authority is here empowered to 
call to justice States for the infringement of rights that are generally 
still considered as a cherished preserve of national sovereignty. Such 
a partial transfer of national jiower to a supra-national authority is 
possible only among States which, for all differences of tradition 
and political philosophy, share a minimum of common standards 
and traditions in the relation of State and individual. 

Much the most important experiment in the integration of stan¬ 
dards, in the transfer of national powers to a supra-national author¬ 
ity, is the progress of the community institutions of the six States of 
Western Europe which, in 1952, formed the European Coal and 
Steel Community. While the Constitutions of the European Coal 
and Steel Community, Euratom, and the Economic Community 
differ from each other in significant respects, both as regards the 
functions and the scope of the Executive Authority (called High 
Authority or Commission), the powers of the Council of Ministers, 
which represents the national sovereignty element, and the func¬ 
tions of the Court of Justice and Assembly - both organs serving the 
three Communities, but interpreting three different Treaties - they 
all represent a decisive advance over the principle of unanimity of 
decision, implemented in the universal international organizations. 
The decisions validly taken by the Executive Authority - with or 
without the concurrence of the Council of Ministers, as the case may 
be, and subject to the vote of non-confidencc that may be passed by 
a t\\ o-thirds majority of the Assembly -- are majority decisions, and 
automatically binding on the members, who are also obliged to 
enforce the decisions by their own judicial organs. 

The partial integration of national sovereignties, in regional or 
functional groupings, presents new problems for a universal inter¬ 
national order. The establishment of a Customs Union between the 
six West European States, through the Economic Community, 
creates tensions with the wider and looser O.E.C.D. Organization, 
as well as w'ith the even wider General Agreement on Tariffs and 
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Trade (G.A.T.T.). Whether the eventual effect of these partial and 
more closely knit international organizations on universal world 
order will be beneficial or otherwise is as yet an open question. But 
it is a situation which cannot be altered by mere technical improve¬ 
ments of organization and coordination. It is quite possible that the 
international or supra-national associations, now develoj?ing rnono- 
lithically in the Communist world and, more experimentally, in 
different parts of the Western world, will remain or even grow in 
mutual antagonism, that they will establish a minimum of mutual 
contacts, beyond the necessities of diplomatic relations, or that they 
will even go to war with each other. But the political and social 
forces in the world today are such that it is these competing orders 
which are the chief agents in the development of what I have tenta¬ 
tively termed ‘cooperati\'c international law’, and that some of 
them may become federal or even unitary States. Certainly, it is not 
possible to evade this problem by elaborate constitutional blue¬ 
prints of world organizations, such as has recently been attempted. 
The proposal, for example, to divide the members of a reformed 
General Assembly of the United Nations into seven groups, from 
those over 140 million to those under 0-5 million, with correspond¬ 
ingly staggered representation, as the pre-condition of giving such 
an Assembly legislative power in matters related to the maintenance 
of peace, is, of course, more realistic than one which would maintain 
the equality of vote for all. But it ignores the vital ciuestion whether 
the rapidly increasing number of states will be prepared to entrust 
legislative powers to such an Assembly, merging all their deep- 
seated differences and conflicts of values and interests. Creative 
imagination and scholarship are indeed needed to articulate nascent 
trends and ideas, to fire the imagination of the indifferent and the 
hesitant, and to devise legal procedures concretizing new principles 
and ideas. But to elaborate detailed constitutional procedures un¬ 
related to the basic politic.al realities of a period is an exercise in 
draftsmanship rather than a contribution to the overwhelming 
problems of our time. 

The only serious justification for any hope that the deeply divided 
and antagonistic nations and power blocs of the world may merge 
their powers and purposes in a universal organization equipped wdth 
more than debating functions, lies in the overwhelming threat of 
contemporary technological and scientific developments to the 
security and, indeed, to the survival of mankind. The destructive 
capacity of the H-bomb, which dwarfs the destructive power even 
of the early A-bombs; the development of inter-continental missiles 
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which can cross the oceans in fractions of an hour, travelling at 
tremendous heights; the early prospect of manned rockets landing 
on the moon or, in years to come, even on planets, coupled with the 
capacity to set up service stations in outer s}>acc, and the fact that all 
these overwhelmingly destructive devices are now available to the 
major opposing powers, and not to one side only, are held by some 
to be an almost irresistible impelling force towards a far more 
advanced world order than that represented by the present world 
Organization. 

There can be few who would not ardently desire that this predic¬ 
tion comes true, but many who will doubt that fear of untold misery 
and extinction, even if mutually administered to all the major 
powers and perhaps all mankind, will, by itself, bring about the 
surrender of vital sovereign powers to a body in which no one nation 
can hope to attain control, or evt'n a decisive influence. Perhaps 
another, unimaginably destructive world war will teach the k^sson, 
though mankind, after such a war, is more likely to find itself 
reduced to a level of primitive and disorganized existence rather 
than engaged in the elaboration of world constitutions. Mttamvhile, 
the evidence seems overwhelming that the admittedly unparalleled 
destructive power of modern weapons w ill, at best, induce the con¬ 
tending blocs to remain at arm’s length and to develop for this }:>ur- 
pose such legal relations and contacts as are required for the 
maintenance of a live and let live co-existence. This is a very dilferent 
thing from the gradual integration of principles and institutions, as 
it is being attempted by the nations of Western Europe. It is possible 
tliat the desire to minimize serious and possibly mortal conflicts 
between the rival groups of powers will lead to some agreement on 
partly or wholly neutralized zones of ‘disengagement’, and to a 
measure of joint or international control over the maintenance of 
the state of balance. It is conceivable that the almost fantastic pro¬ 
gress of the means of transport and communication will at last bring 
home to the nations of the world the anachronisms of national 
sovereignty. In the Antarctic region, sonu; at least of the many 
different nations that have established outposts and sent scientific 
expeditions have so far refrained from claiming sovereignty over 
certain parts of the region, while they are far from agreeing on any 
form of international ownership or control. National sovereignty 
over outer space above the air - which latter is universally con¬ 
sidered as part of national territory^® - is a physical impossibility, 
since the area above the national airspace constantly changes, 
owing to the rotation of the earth around its own axis and around 
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the sun.^* Perhaps the rival States which are attempting to be the 
first to land on the moon will refrain from appropriating all or part 
of it as national territory. Such agreements, silent or overt, of ab¬ 
stention are as necessary as the multiplicity of contacts which are‘ 
necessary and increasing, to maintain even the essentially technical 
level of relations between the different nations of the world. It is 
extremely important that a universal organization, such as the 
United Nations, be kept in active operation for the purpose of these 
universal levels of coexistence and even limited cooperation. It is 
most desirable that membership of such an organization - as 
detached as possible from the rivalry of ideologies and political 
systems ~ be universal. Hence, it is deeply to be regretted that recent 
State practice, and particularly that of the United States, has once 
more deflected the essentially technical instrument of recognition 
of a State which is effectively in control of a given territory and 
population, to ideological purposes, and thus made it almost im¬ 
possible to make international agreements, on surprise attacks, 
nuclear detection, and the like universal. This seems to be a mis¬ 
conception of tlie function of recognition in international law, and 
it appears to be based on the failure to distinguish between the 
different levels of international law. On the level on which univer¬ 
sality is both necessary and possible, recognition is and should be 
the neccssaiy mechanism of acknowledging the existence of a State, 
or of a new government of a Slate, as an effective unit of inter¬ 
national society. On the level of cooperative international law, 
where we deal with the community of economic and social institu¬ 
tions, and of human rights, the world will have to progress through 
less than universal regional or functional groupings of more closely 
knit States - often developing in mutual antagonism - hoping for 
the day when common faith or necessity may bring about a truly 
universal world order. 
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Conclusions 



16 The Rule of Law, the Individual, 

and the Welfare State 


STATE, GROUP, AND INDIVIDUAL 

Each of the foregoing chapters has been concerned with some aspects 
of the tension between the claims of the individual, the claims of a 
group with which the individual is linked by ties of choice or neces¬ 
sity, and the claims of the State. Which of these is supreme in con¬ 
temporary society ? Has the State, a modern Leviathan, absorbed 
the individual in his service, determining not only the conditions of 
his material existence, but of his thoughts and emotions? Or is he 
enchained by the group on which he is dependent, by tradition or 
necessity, such as the Catholic Church - more demanding in its 
control over the lives and actions of its members than any other 
religious authority ~ the industrial corporation by which he is 
employed; the labour union to which he must belong, ki law or in 
fact, if he wishes to exercise his skill; the semi-official guild which 
controls the conditions of admission to a skilled profession? Or has 
the individual, on the contrary, begun to be truly emancipated, 
free at last from the shackles of status, from the taboos of caste class 
or race distinctions, freer above all than at any other time in history 
from the enslaving effects of poverty and ignorance? 

It is possible to support any of these contentions with powerful 
arguments. 

That the State today exercises a degree of control over the indi¬ 
vidual far exceeding, in scope and intensity, that of any other period 
in history, has been apparent throughout our discussion of the 
major legal institutions of the contemporary world. It has taken 
over many responsibilities formerly confined to the family, or it has 
added new duties which take the individual out of the family nexus; 
responsibility for education, obligations of national service, family 
allowances; in the field of personal family relations, the enlarge¬ 
ment of divorce and nullity grounds, adoption and other new State- 
regulated institutions profoundly affect the conditions of family 
life. The State has taken over vast responsibilities in the field of 
employment: statutory minimum standards of wages and of condi¬ 
tions of work; unemployment insurance and old-age pensions; 
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workman’s compensation or industrial insurance; and the official 
protection of collective labour agreements. 

The State has everyw^here imposed far-reaching restrictions upon 
the use of private property, culminating in various degrees of power 
to expropriate for public purposes and, in many cases, the public 
ownership and operation of basic industries. 

In the field of contract, public policy restricts the freedom of the 
parties by various illegality tests, designed to protect certain basic 
freedoms; of worship, association, labour, trade, and others, and by 
shielding, to some extent, the weaker party from the more obvious 
effects of inequality of bargaining. 

Where trade remains in private hands, a complex supervisory 
apparatus regulates the conditions of fair trade, by a multitude of 
statutoiy provisions and institutional controls, from compulsory 
tariffs of hire-purchase transactions to the elaborate apparatus 
of anti-trust laws, restrictions on mergers, monopolies, and so 
forth. 

To some extent, similar functions are exercised by the criminal 
law which, by means of so-called public-welfare offences, assures 
compliance with certain minimum standards of trade and business. 

To many it will appear, however, that, at least in contemporary 
Western society outside the Communist sphere, the group to which 
the individual is immediately beholden controls his life more 
directly, and more powerfully, than the more distant Stale. 

While, on the w'holc, religious controls have greatly weakened in 
modern society, the Catholic Church still has a commanding 
influence over the personal life of its followers, especially in such 
matters as divorce and birth control. The great majority of people, 
dependent for their livelihood on gainful employment, are sul^ject 
to the dual discipline of their employer and of the collective organ¬ 
ization - professional body, trade association, or labour union - 
which in large measure controls the conditions under which they 
may work, and often enjoys monopolistic power. At the same time, 
every member of the community is, as citizen and consumer, sub¬ 
ject to the conditions imposed by the standardized contract terms 
of the group in control of the particular activity: transport, 
insurance, rent, supplies of basic materials. 

To a considerable extent, the power of one group is checked by 
the countervailing power of another: that of the corporation by that 
of the labour union, that of the big manufacturer by that of the big 
retailer, that of the dominating producers in one cornniodity by the 
competition of other materials. But the consumer is generally un- 
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organized and helpless, except for the minimum protection aff orded 
to him by the State, e.g. through supervision of public utilities or the 
protection, as yet very halting, of the individual employee or worker 
against the arbitrary power of the corporation or the union. 

Again, certain important activities are controlled in some com¬ 
munities by the State, in others by the private group. This is par¬ 
ticularly true of the sensitive and, for the long-term future of 
humanity, probably decisive, sphere of the activities of the mind: 
schools, universities, public press, radio, and television. Here, the 
freedom of the mind and the ability of the individual to develop to 
his fullest potential arc perilously poised between the dangers of 
total State control over the instrumentalities of modern education 
and communications and the dangers of private group control, 
dominated by commercial interests and the political philosophy of 
big business. 

Clearly, the balance between these conflicting claims, pressures, 
and v'alues is differently struck in different communities. Where 
cither the State - controlled by a small group of policy-makers - or 
a private group equipped with overwhelming resources is wholly or 
overwhelmingly in control, the individual is crushed, and freedom 
is either extinguished or emptied of its meaning. Either the direct 
thought-control of the totalitarian State - Communist or Fascist - or 
the deadening glare of commercial television, with its subtle under¬ 
mining of individual judgement, may lead modern mankind 
towards 1984. 

The law can do much to ensure a fair balance between the con¬ 
flicting demands and pressures. It can, as we have seen, devise safe¬ 
guards for the protection of the individual, both against arbitrary 
executive power and against the unchecked power of private groups, 
so that it can help to ensure a fair balance between conflicting 
groups within the State. It can help or hinder a particular trend. 
But in the strong battle of social forces on which our future depends, 
the law is but one of many moulding elements. Although, as we have 
seen in the introductory chapter, the law is today a much more 
active agent in social evolution than in former times, it is still an 
instrument of order, bearing the imprint of the forces that shape 
our society. 


Freedom and Status 

In legal terms, some of the major issues of our time can be formu¬ 
lated in terms of the antithesis of status and frt^edom. Maine’s 
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celebrated dictum that, in progressive societies, the move has been 
from status to freedom, has long been modified by events which have 
surrounded the freedom of modem man w'ith new status conditions. 
This expresses itself not only in the field of contract - Maine’s 
symbol of the emancipation of the individual - but in many other 
fields of law. The institutionalization of contract, through compul¬ 
sory terms, standardized conditions, collective bargaining, and 
other developments, has been analysed in the contract chapter.^ 
The result is a new kind of status, for the worker who must accept 
the conditions set for him by groups of employers and labour 
officials, w'hile the consumer must eat, dwell, or travel on terms 
prescribed for him by standardized contracts. Similar develop¬ 
ments can be traced in the held of tort liability and, to some extent, 
in criminal law. The theory corresponding to Maine’s contract 
dictum would show a movement from liability and responsibility 
for acts as such, to liability for actions or omissions for which a 
morally fully responsible individual would answer because he has 
exercised freedom of choice. Yet, wc have seen that tort liability is 
increasingly moving away from the fault principle - which, itself, 
has lost the moral connotation of former centuries - and that, to an 
ever-increasing extent, status-like insurance is substituted for the 
individual responsibility flowing from the tortious act. In some 
degree, the growth of the statutory offence -- often detached from 
mens tea - shows a parallel development in criminal law. The 
growth of the new status versus individual freedom means that 
legal liability again results more and more from a given position - 
as employer, land owner, consumer, worker -- rather than from the 
exercise of the free wdll by an independent individual. 

Yet this is not the status of medieval law. For the new status, 
while limiting this often theoretical freedom of decision of the 
individual - a freedom that led to the degradations, the slums, the 
miseries of the many, compared with the wealth and power of a 
very few - has at the same time released new energies and given 
new opportunities. The worker who is dependent on whatever his 
employers and union may work out for him between them has, at 
the same time, far greater opportunities of education and intellec¬ 
tual development. The law ensures for him minimum standards of 
work, housing, and compensation, which free him from the inces¬ 
sant toil of the feudal peasant and the early industrial worker. In 
modern democracies the law has gradually, though often against 
tremendous obstacles, diminished or removed the status barriers 
that kept people relentlessly within their class, race, or religion. In 
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particular - and here we see the main principle still working itself 
out in a kind of delayed action eflect - the married woman now 
enjoys a legal freedom of movement never enjoyed before in the 
history of Western civilization. 

And where modern industrial and urbanized man has surren¬ 
dered his legal freedom - as he has largely in labour relations, as a 
member of the armed forces or civil service, or as a consumer he 
has done so not by a necessity inherited by tradition from genera¬ 
tion to generation, but by choice, for in a world where the average 
person is perilously poised between an abundant life and total 
destruction, the craving for security has largely displaced the crav¬ 
ing for freedom. It is not only the worker who increasingly prefers a 
civil-service-like security to the individual freedom to come and go 
as he likes, but in the days of the large corporation, of the salaried 
executive replacing the old-style entrepreneur, the desire for 
security and stability of employment has largely displaced the 
adventurousness and uncertainties of early capitalism. The 
mythology’ of ‘free enterprise’ survives, especially^ in the annual 
speeches of the presidents of manufacturers’ and employers’ associa¬ 
tions. The ideology of‘free enterprise’ is usually more articulate 
when it is a question of opposing taxation or union demands than 
when it comes to a call for State action for higher protective tariffs 
against comi>ctitivc imports. It is not from higher taxes - which 
may, or at least should, in part finance better schools - but from the 
dulling of the minds through mass-produced slogans and entertain¬ 
ment that the danger of a new' ‘status’ society arises, a society more 
enslaved than feudal Europe, because it has the memory and the 
techniques of freedom, because it is articulate in a w^ay that an 
inner elite of skilful and ruthless manipulators can exploit to con¬ 
solidate their own dominion, while keeping the masses in a state of 
dumb passivity, hovering between contentment and the threat of 
annihilation. 


The Welfare State and the Rule of Law 

The scientific significance of the vast volume of discussion ~ learned 
and otherwise - about the meaning of the ‘ rule of law * is of modest 
proportions. 

In a purely formal sense, the rule of law means no more than 
organized public power. In that sense, any system of norms based 
on a hierarchy of orders, even the organized mass murders of the 
Nazi regime, qualify as law.*** As the ‘science of law’ is understood 
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by positivist theories - the rule of law means the rule of organization. 
Such a concept is as unassailable as it is empty. 

It is on the rule of law in its ideological sense, as implying the 
yardstick by which to measure ‘good’ against ‘bad’ law that the 
discussion has centred.® The difficulty, however, is that to give to 
the ‘ rule of law ’ concept a universally acceptable ideological con¬ 
tent is as difficult as to achieve the same for ‘natural law’. In fact, 
the two concepts converge. Just as natural-law philosophy covers 
the whole spectrum from rcvolutionaiy to ultra-conservative ideo¬ 
logies, so the ‘rule of law’ means to one the absolute integrity of 
private property, to another the maintenance of private enterprise, 
free from State control and official regulation, and to another the 
preservation of the ‘right to work’ against the power of the unions 
to determine conditions of labour. To some, the rule of law means a 
minimum of administrative power, even if it entails the sacrifice of 
good government, whereas to others it means, on the contrary, 
assurance of the State to all of minimum standards of living and 
security. 

Is it possible to extract, from the welter of extravagant and con¬ 
flicting claims, any minimum content that is generally acceptable ? 
Such an attempt must, of course, base itself on values and standards 
acceptable to contemporary society, not on conditions of the past. 
For this reason, as we already noted in an earlier chapter,'* Dicey’s 
formulation of the rule of law is no longer acceptable, since it 
equates the rule of law with the absence not only of arbitrary, but 
even of ‘ wide discretionary * power.® 

The weaknesses of Dicey’s conception are magnified in the 
modern reformulation of the rule of law by Hayek, which: (a) 
identifles the rule of law with the economic and political 
philosophy o^laissezfaire, and (b) is predicated on the fixity of legal 
rules, and the corresponding absence of judicial discretion.® 

Other than in a purely formal sense, we cannot formulate any 
content for the ‘rule of law’ which would be equally applicable to 
Democratic, Fascist, Communist, Socialist, and Catholic States. 
The problem is narrowed down if we seek to establish a meaning for 
the rule of law in modern democratic society, but even here we shall 
have to differentiate between various types of democracies. Thus, 
the common-law tradition emphasizes the need for a unitaiy system 
of judicial control as an essential safeguard of individual liberties 
against administrative arbitrariness, while the Continental systems 
regard the full-fledged hierarchy of administrative courts as a more 
secure safeguard against abuse of public power. 



The Rule of Law, the Individual, and the Welfare State 375 

But the difTcrences within the common-law family are no less 
important, especially as between the British and the American 
model of a ‘government under law*. Any attempt to formulate a 
concept of the rule of law acceptable to modern democratic ideas 
must seek to find a common denominator.^ 

A democratic ideal of justice must rest on the three foundations 
of equality, liberty, and ultimate control of government by the 
people. It is, however, far from easy to give these concepts a specific 
content. Democracy is certainly based on the ideal of equality, but 
no democratic State has seriously attempted to translate this ideal 
into the absolute equality of all. I’hcre are numerous inevitable 
inequalities of function and status, between adults and infants, be¬ 
tween sane persons and insane, between civilians and military, 
between private citizens and officials. We can still not formulate 
the principle of equality in more specific terms than Aiistotle who 
said that justice meant the equal treatment of those who are equal 
before the law. We can give to this apparent tautology a more 
concrete meaning by saying that a democratic ideal of justice 
demands that inequalities shall be inequalities of function and 
service but shall not be derived from distinctions based on race, 
religion, or other personal attributes. In a society governed by 
international law we should add that inequalities must not be based 
on nationality. But in a society still dominated by national sov¬ 
ereignty this is no more than a pious aspiration. 

The meaning of ‘liberty * is hardly more easy to define. In terms 
of a democratic ideal of justice, liberty means certain rights of per¬ 
sonal freedom which must be secure from interference by govern¬ 
ment, They include legal protection from arbitrary arrest, freedom 
of opinion and association, of contract, labour, and many others. 
Briefly, they may be subsumed under the two broad categories of the 
freedom of the person and the freedom of the mind. But there is 
perhaps only one legal and constitutional maxim of general validity 
which can be deduced from this principle: that in so far as an indi¬ 
vidual is granted specific rights they should be secure from arbi¬ 
trary interference. 

This means that a judiciary as independent from interference by 
the executive as is possible, given the interlocking of State functions 
and the human factor in the judicial function, is an essential of the 
democratic ideal of justice. But it is impossible to lay down a gener¬ 
ally accepted rule either as to the substance of these rights or as to 
the manner of their protection. The Declaration of Rights, adopted 
in 1948 by the United Nations, is vastly different from the Bill of 
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Rights embodied in the American Constitution. The Australian 
Constitution contains no individual rights other than the guarantee 
of religious freedom and perhaps -* though this is still very much 
open to doubt — a protection of the individual from the restriction 
offree inter-State trade by State regulation (s. 92). A similar position 
obtains in Canada owing to the interpretation given by the Privy 
Council to the ‘properly and civil rights’ clause of the British- 
North Amcriai Act. British law knows of no guarantees of individual 
rights other than the limited guarantee of personal freedom in the 
Bill of Rigiits of i688 and the Habeas Corpus Acts. This leads to a 
more fundamental difference between two types of democratic 
constitution. In one type of democracy, a written constitution, 
which it is normally very difficult to alter, formulates and at the 
same time petrifies the meaning of the rule of law in a manner 
binding upon legislative and executive alike. Under tliese systems, a 
law court acquires the decisive function of an authoritative inter¬ 
preter of the meaning of the rule of law, within the framework of 
the constitution. This conception of ‘gov^ernrnent under law’, 
classically represented by the United States legal system, commends 
itself especially to federal democracies (though not to all of them) 
and the post-war Constitutions of West Germany and India have 
placed a court in a comparable position of ultimate arbiter, both of 
individual rights guaranteed in the Constitution, and of the respec¬ 
tive rights and powers of Federation and States. It is difficult to 
exaggerate the difference between this system of ultimate judicial 
control, which gives way to political control only in the rare cases of 
constitutional amendment by referendum, and the purely political 
control of constitutional power which prevails in countries such as 
Great Britain.® There the rule of law leaves Parliament as the 
supreme law-giver, and the judge has the much more limited func¬ 
tion of interpreting statutes, in so far as they come before him. If his 
interpretation differs too much from that of prevailing public 
opinion, a simple statute will alter the law. The difference between 
these two types of democratic .systems is far more fundamental than 
that between English and Continental ideals of justice which Dicey 
exaggerated so much. ® 

Lastly, the principle of control by the people means that law must 
ultimately be the responsibility of the elected representatives of the 
people. This is, indeed, a vital principle but it can say little about 
the technique by which the modern legislator can discharge this 
function. 

A more serious and universal danger to the principles of represen- 
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tative democracy arises from the decline of active civic participation 
- a product of the explosive increase of numbers^ of urbanization, 
and of the dulling impact of modern mass media of communi¬ 
cation. Some democracies - e.g. Australia - seek to solve the prob¬ 
lem of apathy by statutory compulsion to vote. But even such a 
system - which many other democracies reject as basically undemo¬ 
cratic - cannot create an active sense of participation, beyond the 
occasional process of voting. On the national level, only a few small 
democracies, notably Switzerland, have been able to preiierve 
something of a direct participation of the average citizen in national 
processes. The large democracies of today must seek to maintain 
or revive the average citizens* sense of responsibility and participa¬ 
tion by a variety of devices: education in public and international 
affairs, which, of course, is meaningful only where freedom of press 
and other media of opinion is vigorously maintained; the decentrali¬ 
zation of functions in the body politic, which enables the citizen to 
participate actively in the affairs of his local community (covering 
such vital fields as education, health, toM n plaiming, and the like), 
of his church, his trade union, or the various social services. None 
of these devices can counter the basic facts of our society, w^hich 
tend to separate the elecled representatives of the people more and 
more from the electors, because of numbers, distaiK’es, and the com¬ 
plexities of the modern machiner>'^ of government. It is all the more 
important that the law should be rigorous and \dgilaiit in its watch 
over abuses, e.g. in assuring freedom from pressure in elections, in 
the standards of integrity imposed upon members of legislative 
bodies no less than tliose of the executive and the judiciary. By such 
preventive and curative devices, the law can lielp to maintain or 
restore the principles of control by the people - and the means by 
which it attempts to do so must vary from country to country and 
from one situation to another. The basic safeguard of this aspect of 
the ‘ rule of law * lies, however, in extra-legal elements: only a society 
whose members are imbued witli tlieir personal sense of responsi¬ 
bility can profit from legal safeguards. 

Modern Government and the Rule of Law 

No contemporary analysis of the rule of law can ignore the vast 
expansion of government functions which has occurred as a result 
both of the growing complexity of modern life, and of the minimum 
postulates of social justice which are now part of the established 
public philosophy in all civilized countries. 
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Five difl'crent State functions call for analysis. They result from 
the activities of the State: first, as Protector; secondly, as Dispenser 
of Social Services; thirdly, as Industrial Manager; fourthly, as 
Economic Controller; fifthly, as Arbitrator. 

The State acts first as a protector. This is its traditional function, 
and classical liberal thought regards it as the only legitimate func¬ 
tion of the State. Older British and American decisions reflect this 
conception in describing defence, foreign aflairs, police, and the 
adirdnistration of justice as the legitimate functions of the State. 
To this may be added a limited taxing power confined to the effi¬ 
cient discharge of these functions. These are the traditional spheres 
of State sovereignty, and consequently, it is in this field that the 
inequalities which detract from the rule of law in Dicey sense are 
most evident, though Dicey consistently attempted to belittle them 
for the sake of his principle. The immunities and privileges of the 
Crown, in regard to litigation, taxing, submission to statutes, and 
other fields, are survivals of feudal sovereignty ; the special law and 
jurisdiction for military forces are an aspect of the defence power. 
The important prerogatives of the executive lie in the fields of 
foreign affairs and defence. The emergency defence powers of the 
executive in time of danger, the so-called acts of State, and other 
prerogatives which arc above judicial scrutiny are all detractions 
from the principle of equality. They are bearable only as long as 
State functions are limited. As the activities of the State extend in the 
direction of industrial and commercial enterprise and of social 
services, the whole field of these privileges and immunities requires 
redefinition and limitation; otherwise it would gradually engulf a 
growing portion of the whole field of law. 

But three further and increasingly important functions of the 
modern State now look for adequate legal analysis. The first of 
these is the function of the State as dispenser of social services. 
Legally it expresses itself irr two different ways. Many important 
social services are discharged through the imposition of compulsoiy 
duties and conditions on private relationships. A multitude of statu¬ 
tory duties affects both public and private law; their infringement 
leads to fines, as well as to remedies at the suit of persons protected 
by the statute. There is a parcillcl expansion of common-law duties 
of employers towards employees through the assimilation of new 
principles of public policy by the law courts. same time, 

social minimum standards are enforced through compulsory con¬ 
ditions in contract. Service contracts are subject to many such 
compulsory terms. The Truck Acts invalidate provisions for pay- 
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ment in kind to defined categories of servants. Repatriation Acts 
compel the reinstatement of ex-servicemen. Agriculture Acts lay 
down compulsory terms of agricultural tenancies in the interests of 
agricultural efficiency. Employment contracts are subject to com¬ 
pulsory insurance terms. 

The discharge of social-service functions also requires a multitude 
of active administrative and managerial functions by government 
departments or independent public authorities. Public and private 
law are intermingled. Catchment boards, regional hospital boards, 
repatriation commissions, forest commissions, discharge adminis¬ 
trative functions of a social-service character. In doing so, they must 
make contracts, buy and sell large quantities of equipment and 
other goods, engage and dismiss staff, and undertake altogether a 
multitude of activities regulated by the law of property, tort, and 
contract. The main legal problem here is the adjustment of adminis¬ 
trative discretion and private law obligations. The discussion of this 
problem has shown the need to bring the legal duties of public 
authorities into line with the general law, except where this would 
impair the fulfilment of overriding public duties.^® 

A supplementary and generally more important safeguard for the 
proper exercise of administrative discretion is provided by adminis¬ 
trative law, through general directives and standards. An example 
is given by the Ministry of Education circulars or by the many 
public service regulations. This raises the twin problems of dele¬ 
gated legislation and administrative jurisdiction. It is necessary that 
administrative actions affecting the community as a whole or 
groups of individuals should as far as possible follow general direc¬ 
tives and that these directives should be subject to parliamentary 
scrutiny. It is equally necessary that issues affecting important 
rights of the citizen should be subject to decision by an independent 
tribunal. The constitution of compensation tribunals to assess the 
compensation in the case of the nationalized industries, or of school 
tribunals to decide on the closing down of independent schools, are 
important moves in this direction. 

It would, for instance, be a great step forward if the multitude of 
different compensation tribunals could be combined in a single 
compensation court, which should have general competence and 
should form part of a coordinated system of administrative juris¬ 
diction.^^ Lastly, the growing practical and theoretical importance 
of administrative law should be recognized by the publication and 
systematization of the judgements of administrative tribunals. This 
would greatly assist the development of public-law principles, in 
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which the administrative courts of the Continent have played an 
outstanding part. 

Next, the modern State increasingly engages in the conduct of 
industi'ial and commercial activities. It does so either directly, 
through the State ownership of ships or railways or ~ increasingly ~ 
through independent corporate authorities, such as coal boards, 
transport commissions, atomic energy authorities, or Stale trading 
corporations. Sometimes, the State simply acquires a controlling 
interest in a company. The legal form of the enterprise, which is, 
from a sociological and economic point of view% a matter of accident, 
should not determine legal rights and liabilities. While the Crown 
must be made fully liable in tort and in contract, commercial and 
industrial activities should as a rule be carried on by incorporated 
public authorities. The Grown will always enjoy certain privileges, 
for example, freedom from certain taxes; but the incorporated 
public authority should be subject to the same rights and liabilities 
as any other legal person. It should be liable for taxes, rates, and 
other charges and be bound by general statutes. This is the legal 
position of the newly nationalized industries in Britain. 

Sulyection to ordinary legal liabilities need not prevent the fulfil¬ 
ment of economic, social, andotherplanningfunctioas. Both govern¬ 
ment departments and separate public authorities operate in the 
service of public interests or national plans, to which the legal 
principle of security of transactions must be adjusted. As wh^ have 
seen, the break clauses in government contracts safeguard the power 
of the government to terminate contracts which have lost their 
purpose, such as war supplies, subject to fair compensation and 
indemnification. This is no worse, and in some cases compares 
favourably with the standard terms contractually imposed by 
private industries on the other party. But the government should 
not be judge in its owti cause. Disputes arising from such contracts 
should be justiciable, whether before the ordinary courts, an arbi¬ 
tration court, or an administrative tribunal. 

An additional problem arises where public enterprise operates 
side by side with private enterprise. In Australia, for example, a 
decision of the High Court^® has confirmed the constitutional power 
of the Commonwealth to establish a government-operated inter¬ 
state airline, but has denied it the power to operate an interstate 
airlines monopoly. As a result, a government-controlled airline 
operates side by side with private airlines. Does the rule of law 
demand that the government should dispense its favours equally 
among its own instrumentality and the private operators ? Is there 
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anything objectionable, for example, in the government giving all 
air-mail contracts to the government enterprise or ordering civil 
servants to use no other air transport?^® It seems that to hold so 
would be an impossible legal fetter on policy decisions in a demo¬ 
cratic community. The establishment of public enterprises is the 
result of a parliamentary decision and subject to i>arliamentary 
control. It is a perfectly legitimate objective for the government of 
the day to encourage a form of enterprise which it regards as prefer¬ 
able to private enterprise, within the limits set by a constitution or 
other positive legal restrictions. It would be absurd to expect a 
Labour Government to allocate contracts equally among its own 
enterprise and private competitors if this is contrary to its avowed 
policy, and in the play of political forces it will be for any alternative 
government to reverse this policy if it wishes. For the sake of con¬ 
tinuity, a wise government w'ill act with moderation either way; 
but this is a matter of policy, not of law. 

The dual role of the State which both enters into the field of 
government and industrial commercial management and, at the 
same time, acts as the general controller over the allocation of 
economic resources for the nation, leads, however, to a further and 
more subtle problem. The State as economic controller allocates 
scarce resources among different industries and for different pur¬ 
poses. Thi.s function of the State is becoming increasingly important 
in a world dominated by scarcity due to the aftermath of a previous 
war or the fear of another, and, at least in parts of the world, by 
overpopulation. Economic necessity may reinforce social policy. In 
a social democracy like modern Britain after the war or India at the 
present time, essential industries are favoured as against luxury 
industries, exports at the expense of home consumption. This means 
not only the allocation of essential materials acc:oi‘ding to a priorities 
plan, but also .sometime.s the direction of labour. In this capacity, 
the State can exercise a twofold vital influence which is not immedi¬ 
ately apparent in individual le^al transactions, but which regulates 
them by remote control. A State can thwart certain industries and 
encourage others. But it can also exercise a vital influence on the 
scope of individual liberties. Steel or coal arc purely economic 
commodities; paper is not only an economic commodity which 
costs dollars, but also the material basis without which intellectual 
freedom is bound to wither. Again, the direction of labour threatens 
one of the most vital aspects of personal freedom, the right to choose 
one’s job. It is true that both freedom of opinion and freedom of 
labour arc severely restricted by existing social and economic 
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conditions, by newspaper or broadcasting monopolies, economic 
compulsion, and other factors. But the threat is no less great if it 
comes from the State itself. The problem does not exist in a totali¬ 
tarian planned economy, where any protection of individual free¬ 
doms is at best conditional and where such rights of private property 
and enterprise as remain are clearly subject to overriding State 
necessities. But it is acute in a planned economy of the democratic 
type which regards certain individual freedoms as (*ssential and 
recognizes the existence of a private economic sector along with 
public enterprise. 

The power of the government of the day to throttle criticism by 
its policy in allocating paper, or to curtail freedom of personal 
movement by direction of labour, certainly raises one of the gravest 
problems in modern planned democracy. Under the American 
Constitution, such action might result in complex legal controver¬ 
sies, about the interpretation of the Bill of Rights of the Constitu¬ 
tion, in particular the First, Fifth, and Fourteenth Amendments. In 
Great Britain, this is a matter of purely political decision, for Parlia¬ 
ment and public opinion. The vigilance of Parliairicnt and public 
opinion may, in special cases, justify the setting up of representative 
commissions to investigate problems of urgent concern. But, 
ultimately, it is the alertness and strength of conviction of a com¬ 
munity on which the prevention of destruction of liberties by such 
eroding processes depends. 

Finally, the State functions as arbitrator between dilfcrent groups 
in society. The term ‘ collectivist ’ State is often used loosely. A social- 
service State need not be collectivist. It can be a parental or dicta¬ 
torial State, dispensing social welfare among the citizens while 
forbidding them to engage in any autonomous (X)llcctivist associa¬ 
tion, like Nazi Germany or Fascist Italy or Franco’s Spain. On the 
other hand, the State may take complete responsibility for all group 
activities going on within its borders, while regarding their quasi- 
autonornous organization as convenient and necessary from an 
administrative and managerial point of view. This is the position in 
Soviet Russia where the managements of Slate-operated industries 
face trade unions. But the trade unions are not genuinely autonom¬ 
ous collective organizations. They represent group interests, within 
a well-defined national plan, and subject to overriding State policy 
ensurexl by the one-party sy.stem, political pressure, and the many 
other sanctions at the disposal of the totalitarian State. In the 
modern democratic society, group associations arc still permitted 
to develop freely in principle and to adjust their relations by mutual 
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agreement, that is in the sphere of private law. This purely passive 
function of the State is proving increasingly insufficient. As the 
moral and legal authority of employers* associations and trade 
unions increases, their agreements become more and more a matter 
of national concern. The vast majority of States are now in a condi¬ 
tion of more or less permanent economic crisis. They cannot afford 
a prolonged standstill of production, or a rise of prices, profits and 
wages which paralyses the economic capacity of the nation. Hence 
the State must intervene, by wage boards, conciliation commis¬ 
sioners, compulsory awards, arbitration courts, and other means 
designed to ensure industrial peace as well as a certain amount of 
public influence on the formation of prices and wages. It is almost 
impossible to reconcile a compulsory national wage policy with the 
recognition of f ull freedom of organized groups and the consequent 
right of unimpeded collective bargaining. The most desirable 
solution is voluntary agreement and persuasion, but this leaves the 
legal dilemma unsolved. Fret^dom of association must include the 
freedom not to associate. It is true that, increasingly, agreements 
made between the major employers’ and employees’ associations 
are applied to the whole industry so that even non-members join in 
the benefits of such agreements. Graver, however, than this situa¬ 
tion would be the recognition of a general principle of compulsory 
union membership as a condition of employment. This would 
transform democratic industrial society into that of the corporate 
State. The practical dilTerencc is small, for the trend is towards 
powerful unions which hardly need coercion. The freedom of the 
occasional dissenter makes a dilference of principle out of proportion 
to its economic significance. 

In short, the State as arbitrator in a democratic society has three 
tasks: the maintenance of a rough balance between contending 
organized groups and the usually unorganized consumer; the 
protection of the individual freedom of association; and the safe¬ 
guarding of overriding State interests, such as the maintenance of 
export capacity. 

CONCLUSIONS 

We arc free to construe a dream-world ideal of the rule of law. 
According to our predilections, this may correspond to the en¬ 
lightened rationalism of the eighteenth-century aristocracy, to 
nineteenth-century Manchester middle-class liberalism, to the 
Church supremacy in medieval Europe, or to the centrally directed 
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economy of a Socialist State. But a meaningful definition of the rule 
of law must be based on the realities of contemporary society, 
and this means that we must recognize the irreducible minimum 
functions of modern government, as well as the ubiquitous strength 
of group power. This still leaves plenty of choice between different 
ideas. A meaningful formulation of the rule of law for a contem¬ 
porary democracy can only set the sights. It cannot be spelt out in 
terms of nincteenth-century ideals, of the philosophy of the 
Founding Fathers, of aBenthamoraDicey. The basic value remains 
the same; the fullest possible provision by the community of the 
conditions that enable the individual to develop into a morally 
and intellectually responsible person. But the means by which this 
goal is to be attained cannot but be deeply influenced by the 
social conditions in which we live. The ideal of social welfare, 
i.e. of the responsibility of the community for minimum standards 
of living and protection against the major vicissitudes that would 
leave the individual - except the fortunate few ~ destitute and de¬ 
graded, provided only with the theoretical freedoms of contract, 
property, and trade, is now almost universally accepted. But welfare 
and work, without responsibility, can lead to the completely regi¬ 
mented and conditioned society. The rule of law in democracy 
must, therefore, safeguard the elementary rights of participation 
in the process of government. It must devise adequate protection 
against the abuse of both public and private power. How the 
balance is to be struck must, to a large extent, depend on the 
changing condil ions of society. Today the elementary standards 
of living are, more than at any previous period, protected by social- 
security laws and the recognition of collective bargaining as the 
predominant instrument of regulation of labour conditions. 
Emphasis is therefore shifting to safeguards against administrative 
arbitrariness, the legal immunities of public authority, the excessive 
concentration of corporate power and abuses of union power over 
the individual. No less important are efforts designed to preserve 
effective, as distinct from nominal, freedom of opinion, and 
measures to preserve or restore the minimum possibilities of civic 
participation in public affairs without which democracy must 
wither. In all these fields the law has a vital part to play. 

That the content of the rule of law cannot be determined for all 
time and all circumstances is a matter not for lament but for 
rejoicing. It would be tragic if the law were so petrified as to be 
unable to respond to the unending challenge of evolutionary or 
revolutionary changes in society. To the lawyer, this challenge 
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means that he cannot be content to be a craftsman. His technical 
knowledge will supply the tools but it is his sense of responsibility 
for the society in which he lives that must inspire him to be jurist as 
well as lawyer. 


T-L.C.S. 
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jected to punishment except for acts constituting a crime provided by the 
criminal law’. Another article of the new basis says that ‘criminal 
punishment may be applied only by court sentence in accordance with 
law*. To what extent this would outlaw the continuation of the powers 
of the police courts to imprison citizens in work camps as ‘socially 
dangerous’, without regard to the rules of the criminal code or the 
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Code of Criminal Procedure, is not certain . But the trend in Soviet legal 
thinking appears at present to be in favour of the ‘legality’ principle 
(See for a discussion of the Draft of 1958, John N. Hazard, ‘Soviet 
Codifiers Release the first Drafts’, in 8 Am. Journal of Comparative Law 
7 ® (*959)* also Berman, ‘Soviet Law Reform in Dateline Moscow 
I957’> 66 TaleLJ. 1191 (1957).) 

65 . Baggi n Co.Rep. at 98a, 77 E.R. at 1277. 

66. Jones v. Randall^ Lofft 383, 98 E.R. 706. 

67 . [1933] I K.B. 529. 

68. 2 East 5. 

69 . Sec the survey and discussion in Williams, Criminal Law (2nd cd,, 
1961), pp. 606 et seq. 

70 . s. 8. 

71 . [1961] 2 A.E.R. 446. 

72 . See his .statements in Jacobs v. L.C.C. [1950] A.C. 361, at p. 361: 
‘to determine what the law is, not wliat it ought to be, is the present task*; 
or, in Scruttons \\ Midland Silicones [1962] 2 W.L.R. 186, at p. 191; ‘to 
me heterodoxy, or, as some might say, heresy, is not the more attractive 
because it is dignified by tlie name of reform*. On Jacobs see further 
p. 125. And see generally Dworkin 'Stare decisis in the House of Lords’ 
25 M.L.R. [1962] 163 et seq. 

73 . H. L. A. Hart, Law, Liberty and Aforaliiy, (1963), p. 12. 

74 . It may well be argued that a totalitarian n^gime with a sub¬ 
servient judiciary could use the crime of sedition for the complete 
supprciision of liberties and opposition, without any nesv drastic legisla¬ 
tion. 

75 . In the civilian sphere, codifications of criminal law appear to 
be universal. In the common-law sphere, the state of the English 
criminal law, in which most offences arc defined by statute, but not 
codified, contrasts with the Canadian Criminal Code of 1954. 

76 . As held by the Supreme Court of the United States in McBoyle 
v. U.S., 283 U.S. 25 (1931), per Holmes j. 

77 . Livingston Hall in 48 Harv.L.R. (1935), p* 760. 

78 . So held in the English cases as quoted in Livingston Hall, op. cit., 
p. 760; contra a Californian decision of 1874. 

79 . In ‘Common Law and Legislation* (1908) 21 Harv.L.R. 383, at 
407: ‘Tlie public cannot be relied upon permanently to tolerate judicial 
obstruction or nullification of the soci^ policies to which more and 
more it is compelled to be committed.* See also Waite, Criminal Law in 
Action (1934) p. 16, bitterly criticizing the widespread judicial policy ‘to 
utilize casuistic plausibility or any dubiety of the situation for the benefit 
of the accused rather than for the immediate safety of society*. 

80 . See, for a survey of the different types, Livingston Hall, op, cit., 
pp. 752 et seq. and Appendix p. 771. 

81 . See pp. 167 et seq. 

82 . State v. Longino (1915) 109 Mis. 125, 67 SO 902. 

83 . Howell V. Falmouth Boat Construction, Ltd [1951] A.C. 837. 
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84 . See Williams, op. cit., Chap. 8, pp. 302 et seq. 

85 . For an example of analogical extension of a statute, no doubt 
under the influence of war-time emotions, see the famous case of William 
Joyce 1.1946] A.C. 347, where the statutory law of treason was applied to 
an alien - although he was not on British soil at the time and had 
declared the intention of renouncing British nationality - on the sole 
ground that he still possessed a British passport. 

86. This would seem to be close to the approach of Professor Living¬ 
ston Hall in the above quoted article, in which he suggests, p.770, that: 
*A penal statute may he construed strictly where such construction is 
necessary (i) to make the words of the statute not misleading to pensons 
acting in good faith and honestly aitempting to comply with all pro¬ 
visions of law regtalating ihcir conduct; or (2) 10 prevent the imposition 
of a penalty wliich is so disproportionate to other penalties imposed by 
law or which is so clearly inappropriate irx view of changed social or 
economic conditions in the state Uiat it is reasonable to believe that tlie 
legislature did not intend such a result.’ 

87 . The extent of the reservations attached by most States to this 
general commitment under the optional clause has assumed such pro¬ 
portions that Judge Lautcrpaclu, in a separate opinion deliN'cred in the 
‘Norwegian Loans Case’ {I.C.J. Reports, 1957, p. 9., pp. 55 et seq.) 
regarded reservatiims that leave freedom l<^ decide whether a particular 
dispute is justiciable or not to the party concerned (and by virtue of the 
principle ofreciprocity, correspondingly reduce the extent of the obligation 
of the other parly) as nullifying the acceptance altogether, 

88. For a searching analysis of the function of the International Court 
of Justice in the development of international law, sec Sir Hcrsch 
Lauterpacht’s The Development of International Law by (lie International 
Court (195B), in particular Part V, dealing with the ‘Court and State 
sovereignty’. See also Dr Schwarzenberger’s International Law, Vol. I 
(3rd ed. 1957), an analysis of the practice of international courts. 

89 . ‘Reparation for Injuries suffered in the Service of the United 
Nations’ LC.J. Reports, 1949, p. 174. 

90 . ‘Effect of Awards of Compensation made by the U.N. Admin¬ 
istrative Tribunal’, LC.J, Reports, 1954, p*. 47. 

91 . ‘Fisheries Case {UnitedKingdom v. Norway)', LC.J. Reports, 1951, p. 

116. 

92 . See the above-mentioned works of Lauterpacht and Schwarzen- 
berger, also Cheng, General Principles of Law as applied by International 
Couits and Tribunals, 1953. 

93 . Sec further pp. 345 et seq. 

94 . It ivS likely to prove far more important than the isolated decision 
of the Permanent Court of Justice in the case of the jurisdiction of the 
courts of Danzig. Advisory Opinion No. 15, Series B (1928), p. 17, or 
even decisions of the Nuremberg and Tokyo Tribunals clealing with 
war criminals and estaldishing thereby the direct personal legal responsi¬ 
bility of individuals in international law. In this writer’s opinion, the 
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law-making importance of the latter decisions is severely curtailed by the 
composition of the courts, and the linking of their jurisdictions with 
authority derived from victory in the Second World War, 

95 . (1922) I Camb,L.J. i, p. 8. 

96 . See further pp. 278 et scq. 

97 . The high-water mark is the decision of the Court of Appeal in R, 
V. Electricity Commissioners [1924] i K.B. 171. 

98 . cf. in particular Franklin v. Aiinister of Town and Country Planning 
[1948] A.C. 87; Robinson v. Minister of Town and Country Planning [1947] 
K.B. 702. 

99 . Lee V. Showmen's Guild [1952] 2 d.B. 329; Bonsor v. Musicians' 
Union [1956] A.C. 104. 

100 . Judge Breitel, ‘Courts and Lawmaking’, Columbia Law School 
Centennml Symposumi (1959). 

3. propp:rty 

1 . In the medieval scholastic philosophy of St Thomas Aquinas, and 
even centuries later of Suarez, the right of property was not proclaimed 
as a ‘natural’ law, but as a mailer of social utility and convenience. See 
further on this subject, Legal Theory (4th ed.), pp. 59 et seq. 

2 . For a recent presentation to that effect, cf. Pashkov in Transactions 
of the Third World Sociological Congress (Amsterdam, 1956), pp. 213 et 
scq. 

3 . In the words of tlic U.S. Patent Code 35 U.S.C., para. 261 (1952), 
a patent has ‘the attributes of personal property’. 

4 . Kahn-Freund, Introduction to Renner, The Institutions of Private 
Law and Their Social Functions (1949), p. 19. 

5 . Harding in ‘Free Man versus His Government,’ Southern Methodist 
Studies in Jurisprudence, V (1958), p. 81. 

6. e.g. Che.shire, The Modem Jmw of Real Properly, 7 th cd., p. 27. 

7 . e.g. Hargreaves in 19 Mod.L.R, (1956), pp. 14 ct seq. 

8. cf. Art. 823 of the German Civil Code, and the voluminous juris¬ 
prudence defining the meaning of a *’Sonstiges RechP, the violation of 
which engenders tort liability in the same way as the violation of the 
right of property. 

9 . Sec Morin, *Le Sens et riwluiion contemporaine dti droit de propriety 
{fitudes Ripert, II, p. 7); Ripert, Les forces crdatrices du droit (1955), 
Section 86. 

10 . Ripert, op. cit., pp. 215-16. 

11 . D. Bastion, ^La Proprieti commcrciale en droit frangais', Travaux de 
PAssociation Henri Capitant, Vol. 6. (1950), pp. 76 et seq. 

12 . Staiut du Fermage; loi du i septembre 1^48, 

13 . Agricultural Act, 1947, which gives the Minister powers to dis¬ 
possess the owner on grounds of bad management or husbandry (ss. 12, 
16). 

14 . Vinding Kruse, The Community of the Future (1950), pp. 435 et seq. 
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15 . op. dt., p. 436. 

16 . From a sodological point of view, Renner, half a century ago, 
pmsued a similar line of thought when he spoke of the ‘Konnexinstitut* 
of property, as drawing off more and more of the substance of the prop¬ 
erty function. 

17 . See further pp, 344 et seq. 

18 . On this aspect, see p. 82 

19 . Kahn-Freund, op. cit., p. 26. 

20. op. cit., passim» 

21 . See p. 74. 

22 . Bcrle and Means, The Modem Corporation and Private Property (1932). 

23 . Berle and Means give as an example the Brothers van 
Sweringen. In 1930, an investment of less than $20,000,000 was able to 
control eight Class I railroads, with combined assets of over two billion 
dollars. 

24 . Bradford Corporation v. Pickles [1895] A.C. 597. 

25 . For detailed discussion, cf. Gutteridge, 5 Camb.L.J.^ pp. 22-45. 

26 . Notably Hollywood Silver Fox Farm v. Emmett [1936] 2 K.B. 468, 
where the defendant was restrained from firing his gun repeatedly in 
order to interfere with the plaintiff’s breeding of silver foxes. 

27 . Prosser, Handbook of the Law of Torts (2nd ed.), p. 412. 

28 . Sec authorities quoted in Prosser, op. cit., p. 413, note 49. 

29 . Professor Gutteridge in 5 CambX,J,, pp. 22 et seq., felt certain 
that the German court would restrain such an action. For some criticism 
of this view, see (1943) 21 Can.Bar Review^ p. 374. 

30 . It is not often that the fantastic situation arises which occupied 
the Dutch courts some years ago. A determined engineer, feuding with 
his neighbour, a lawyer, erected a mock water-tower at a place where 
it obstructed his neighbour’s view of tlie sea. When enjoined to refrain, 
the ingenious engineer converted the mock water-tower into an effective 
water supply. He was restrained none the less because the Hooge Raad, 
in a decision of 13 March 1936, held that he could equally well have 
erected this water-tower on a different part of his property where it did 
not obstruct the neighbour’s view. (This account is based on oral infor¬ 
mation given to the author by a Dutch lawyer.) 

31 . See Bastian, op. cit., p. 68, note ii, p. 87. 

32 . s. I, Civil Code of the R.S.F.S.R.: cf. Gsovski, Soviet Civil Law 
(1948), Vol. i, pp. 314-38. 

* 33 . On these, see further pp. 167 ct seq. 

34 . Following Donoghue v. Stevenson [1932] A.C. 562. 

35 . Monk v. Warbey [1935] x K.B. 75. 

36 . Read v. Croydon Corporation (1939) 108 L.J.K.B. 72. 

37 . For a concise survey, sec Prosser, Handbook of Ike Law of Torts 
(2nd ed., 1954), pp. 154 et seq. 

38 . See Prosser^ op. cit., p. 156. 

39 . R. Savatier, Les Metamorphoses tcorwmiques et socudes du droit cioU 
d*m0ourd*hui (2nd ed., X952). 



J^otes to pages 82-91: Property 397 

40 . Ordinances du 17 octobre 1^45, Law of 13 April, 1946, sur le statut 
des Baux Ruraux, 

41 . For deiails, see Agricuhure Act, 1947, Pt. II. 

42 . Dr Kahn-Frcund has analysed different ways in which owner¬ 
ship in land and agricultural lease can, in English law, cover widely 
different economic situations. His comparison is particularly valuable 
(see op. cit., pp, 9, n. i, 33 ct seq.). The forms of tenancy in English law 
here account for many differences from Continental law, but this docs 
not affect the importance, in either system, of the developments out¬ 
lined in the text, 

43 . Ransom & Luck, Ltd v. Surbiton Borough Council [1949] i Ch. 180. 

44 . For an illuminating concise survey, see Howard R. Williams, 
‘The Continuing Evolution of the Land*, in Transactions of the Third 
World Congress of Sociology. Vol. II, pp, 196 ct seq. (1956). 

45 . See Suring State Bank v. Giese^ 210 Wis. 489, 246 N.W. 556 (1933). 

46 . Every one of the States now has zoning enabling legislation, and 
at least 90 per cent of the cities with a population exceeding 10,000 now 
regulate through zoning ordinances such matters as the use of urban 
land (Williams, op. cit., p. 198). 

47 . See Lyon's Head iMke Inc. v. Township of Wayne^ 10 N.J. 165, 89A 
Sec. 693 (1952), appeal dismissed, 344 U.S. 919 (1953). 

48 . Cross, ‘Diminishing Fee’, Laiv and Contemporary Problems (1955)? 
summer issue, pp, 517 et seq. 

49 . cf. Chap. 9. ' 

50 . See Kahn-Freund, in Renner, op. cit., p. 186. 

51 . See Chap. 4, pp. 108 et seq. 

52 . Harding, in Free Man versus his Government (1958), p. 106. 

4. CONTRACT 

1 . By-products of the former immobility and non-commercial charac- 
terization of land ownership remained, c.g. in the rule in Cavalier v. 
Pope [1906] A.C. 428, under which the landlord w'as exempt from 
liability to his tenant for clangen existing on the premises. But see now 
Occupiers’ Liability Act, 1957, s. 4 (i). 

2 . e.g. West Australian Crown Proceedings Act, 1947. 

3 . Sec further on th^ relations of government and governed, pp. 291 
et seq. 

4 . For a survey of the Jifferent theories, cf. Paton, Textbook of Jurist 
prudence, s. 80; M. Cohen, Law and the Social Order, pp. 69-111; Pound, 
Introduction to the Philosophy of Law, Chap. VI. 

5 . Liesbosch Dredger v. Edison S, S. [1933] A.C. 449. 

6. Between the decisions of the House of Lords in Rose v. Ford [1937] 
A.C. 826 and Benham v. Gambling [1941] A.C. 157. In the latter case, 
the House reduced the amount of damages to be awarded for loss of 
expectation of happiness in respect of a child two and a half years old 
from £1,200 to £200. 
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7 . [1917] I K.B. 305. 

8. French law accords with English law in invalidating agreements 
that subject one party to the will of another (Planiol, Traits ilimentaire 
de droit civil, II, § 43; III, § 1123). But French law is much stricter than 
English law in the condemnation of contractual restrictions on freedom 
of marriage and religion. For a detailed comparison, see IJoyd, Public 
Policy (1953)1 pp. 30 et seq. Any condition obliging a person to follow 
a particular religious belief would be counter to the secular and tolerant 
approach to religion w'hich has dominated French law since the Revolu¬ 
tion. English law regards these matters traditionally more as legitimate 
conditions of the disposal of property. That Quebec law, which generally 
is closely modelled on French law, has in this matter follow'cd English 
public policy - in a decision declaring valid a clause revoking the 
legacy of a (Catholic) legatee if tlie legatee married a Jew (Rer}aud v, 
Lamothe, 32 S.C. 357) - is certainly due to the rigidly Catholic character 
of Quebec. In the matter of ‘radical covenants* - sales of property 
subject to a covenant, prohibiting sale or lease to persons of Jewish, 
Negro, or coloured blood, the English courts would presumably regard 
tlieni as a legitimate part of a property transaction. The Ontario Court 
of Appeal - which closely follows English law - has declined to invali¬ 
date such a covenant as contraiy to public policy (Re Nobk and Wolfe 
[1949] 4 D.L.R. 375, reversed by the Supreme Court of Canada on 
another ground). The U.S. Supreme Court, on the other iiand, more 
conscious of the issue of radical discrimination, has declared sucli coven¬ 
ants unenforceable (Shelley v. Kracmer, 334 U.S. i (1947)). These diver¬ 
gences reflect not only diflerent approaches to the relation of basic 
human freedoms, to the right to dispose of property, but also diflerent 
conceptions about the role of the courts in the enforcement of 1‘reedom 
through their jurisdiction over contracts. 

9 . Wyatt Kreglinger [1933] 1 K.B. 793. 

10 . For a criticism of this extremely questionable use of the notion 

of public interest, see (1933) 49 465-7. 

11 . This is brilliantly analysed in Dicey’s Law and Public Opinion in 
England during the Nineteenth Century (2nd ed. 1914). 

12 . The most recent English textbook, by Cheshire and Fifoot, first 
published in 1945, in the 4th ed., 1956, docs not even refer to tlie term or 
meaning of‘standard contracts’, or ‘contract of adhesion’ (except for 
a note on the interpretation of ‘standai'd terms’) or to the impact of 
law on contract. This is all the more regrettable, as Eastwf)od and 
Wortley drew attention, in 1938, to some of the impacts of administra¬ 
tive law on contract ([1938] J,S.P,T.L, 23-31). 

13 . See, e.g. Fuller, Basic Contract Law (1947); Kessler and Sharp, 
Cases and Materials on Contract (1953); and the excellent'symposium in 43 
Col.L.R* (1943), pp. 565 ct seq., in particular, Hale, ‘Bargaining 
Duress and Economic Liberty* (pp. 605 et seq.); and Kessler, Contracts 
of Adhesion, pp. 629 ct seq. 

14 . 23C U.S. I, 17 (1915) cf. also Dodd, 43 Columbia Law Review, 667; 
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‘It is impossible to uphold freedom of contract and the right of private 
property without at the same lime recognizing as legitimate thase 
inequalities of fortune that are the necessary result of the exercise of 
those rights . . . Indeed, a little reflection will show that whenever 
the right of private property and the right of free contract co-exist, each 
party, when contracting, is inevitably more or less influenced by the 
question whether he has much property or little or none: for the con¬ 
tract is made to the very end that each may gain something he needs or 
desires more urgently than that which he proposes to give in exchange.* 

15 . cf., among others, Schwartz, ‘I’he Changing Role of the United 
States Supreme Court’ (1950) 28 Can.Bar Rev. 48; Mason, Security 
Through Freedom; American Political Thought and Practice (1955); Fried¬ 
mann, ‘Property, Freedom, Security and the Supreme Court of the 
United States* (1956) 19 M.L.R. 461, and see further, pp. 53 et seq. 

16 . United States v. Bethlehem Steel Corporation 315 U.S. 289. (1942). 

17 . cf. Kessler and Sharp, op. cit., p. 274. 

18 . See pp. 224 et seq. 

19 . Crofter Harris Tweed Co. v. Veifeh [1942] A.G. 435. 

20 . For a short account, cf. Salmond, Law of Torts (13th ed., Heuston), 
§ i9«- 

21 . Nordenfell v. Maxim Nordenfelt Guns and Ammunition Co. [1894] 
A.C. 535. 

22 . Mason v. Provident Clothing Co. [1913] A.G. 724. 

23 . Employees* covenants arc generally valid if they prohibit the use 
of trade secrets acquired in the employment: cf. Morris v. Saxelby [1916] 
I A.C. 688. 

24 . Law Reform (Personal Injuries) Act, 1948. 

25 . cf. Friedmann, Legal Theory (4th ed.), Chaps. 31 and 32, and 
above, pp. 37 et seq. 

26 . C 3 n the public-law element in contract, see further pp. loi 
et seq. 

27 . See Prausnitz, Standardisation of Commercial Contracts in English and 
Continental Law (1937); Llewellyn, ‘What Price Contract?* 40 Yale L.J. 
704; Book Review, 52 Harv.L.R. 700; Kessler, ‘Contracts of Adhesion*, 
43 Col.L.R. 629. 

28 . See pp. 294 et seq. 

29 . Morris R, Cohen, Law and the Social Order^ p. 106. 

30 . Henson v. L.N.E.R, [1946] i All E.R. 653. 

31 . e.g. in the typical shipping or air-transport contract. 

32 . Frequent clause in Landlord and Tenant agreements. 

33 . Standard Conditions of British Government Contracts for Store Purchases 
(1947 ed.). 

34 . Note 63 Harv.L.R. 504. 

35 . See pp. 224 et seq. 

36 . cf. Cheshire and Fifoot, Law of Contract (1945), pp* 83 “‘ 7 > Kahn- 
Freund, Law of Inland Transport (3rd ed. 1956), pp. 432-4; ‘Contract 
Clauses*, 62 Harv.L.R. 594, 2504. 
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37 . For details of the rather complex legislation, sec Kahn-Frcund> 
Law of Inland Transport (3rd ed. 1956), pp. 438 et seq* 

38 . Fairfax Gas & Supply Co, v. Hadary, Circuit Court of Appeals of the 
United States, Fourth Circuit, 1945, 151 F. ad 939. 

39 . Lenhoff, 43 CoLLM, 595 (1943). 

40 . See, generally, on the major public enterprises in different 
countries, Friedmann (ed.), The Public Corporation (1954); Hanson, 
Public Enterprise (1955). Socialization, as such, is not, however, a sufficient 
safeguard against exploitation. Legislation may still be needed to protect 
the user against abuse of superior power. (See, e.g. the British Trans¬ 
port Communication Passenger Charges Scheme, 1954). 

41 . cf., for a slight different classification, Eastwood and Wortlcy 
[1938] J.S.P.T.L,, pp. 23-4. 

42 . Cooper, Outlines of Industrial Law, pp. 256 et seq. 

43 . cf. Pratt v. Cook [1940] A.C, 437. 

44 . cf. Industrial Relations Handbook (1944), pp. 133-^; Kahn-Freund 
(1948) II M.L.R. 269, 429. 

45 . For details, see Industrial Relations Handbook, § VIII; Kahn- 
Freund, 97 Penn.L.R. 778, 784 et scq. 

46 . cf. Kahn-Freund, ‘ Collective Agreements under War Legislation* 
(1943) 6 M.L.R, 112, 121. On the position in legal systems outside the 
common law, cf. Lenhoff, Labour Law, Cases and Materials, Vol, 2 
(preliminary ed.), pp. 44-62. 

47 . See pp. 294 et seq. 

48 . Arthur S. Miller, ‘Government Contracts and Social Control: A 
Preliminary Inquiry*, 41 Va.L.R. (1955), pp. 56-7; Friedmann, Law 
and Social Change in Contemporary Britain (1951), p. 71, and Cohen, Law 
and Social Order (1933), pp. I02~ii. 

49 . Berman (1947) 35 Cal.L.R., p. 225. 

50 . For details, cf. Berman, loc. cit., pp. 191-234. 

51 . cf. the Soviet authorities quoted by Berman, Justice in Russia, p. 
65. 

52 . Thus, in a case reported by Berman, 35 CaLL,R. 230, a factory, 
operating under the paper machine construction trust, which was 
insufficiently equipped for the manufacture of pergament machines, had 
contracted to manufacture such a machine. It was rejected as faulty by 
the plaintiff, a Siberian paper factory of the People’s Commissariat of 
Timber. Not only were the defendant factory and its superior adminis¬ 
tration held liable for the breach of contract, but the court also notified 
the People’s Commissariat of General Machine Construction that no 
steps had been taken by the defendant administration to remedy the 
position. 

53 . cf. Decree of the Council of Ministers of 21 April 1949; Berman, 
Justice in Russia, p. 72. 

54 . cf. the case reported in 35 Cal,L.R. p. 234, where the defendant 
was ordered to pay 13,915 roubles penalty for delaying the conclusion 
of a local contract by one month. 
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55 . Berman, Justice in Russia, p. 74. 

56 . cf. ‘the comparative suiAi-ey in Journal of Comparative LegisluHorti 
Vol. 28, pp. 1-25 (Scots law, French law, and German law); Vol. 29, 
pp. I-18 (American law and Soviet law); Vol. 30, p. 55 (Swiss law)* 
Also Zepos, ‘Frustration of Contract in Comparative Law and the new 
Greek Code of 1946* (1948) ii M,L.R, 36-46; Smit, ‘Frustration of 
Contract*, 58 CoLL.R. 287 (1958). 

57 . For details, sec the articles quoted in above, n. 67. 

58 . Greek Civil Code, article 388, cf. Zepos, loc. cit., pp. 36, 42. 

59 . llie latter is the normal effect of imprhision in French law; 
German courts have applied similar principles under s. 242, German 
Civil Code; s. 388 of the Greek Civil Code of 1946 specifically em¬ 
powers the court to reduce the promisor’s obligation, or decree the 
discharge of the contract, where because of a change due to extra¬ 
ordinary and unforeseen events the obligation has become excessively 
onerous. 

60 . Sir Lindsay Parkinson & Co., Ltd v. Commissioners of Works & Public 
Buildings [1949] 2 K.B. 632. 

61 . British Movietonews v. London & District Cinemas, Ltd [1950] 2 All 
E.R. 390. 

62 . [1951] 2 All E.R., p. 623. 

63 . Smit, ‘Frustration of Contract’, 58 CoLL.R. 287 (1958). 

64 . In the U.S.A., as well as in the British Dominions, the share of 
both has been considerably greater. 

65 . Cooper and Wood, Outlines of Industrial Law (416 ed., 1962). 

66 . cf. Kahn-Freund, ‘Collective Agreements under War Legislation* 
(1943) 6 M.L.R. 112; cf. also the same author in Flanders and Clegg, 
The System of Industrial Relations in Great Britain (1954). 

67 . As Kahn-Freund points out, this has mainly happened in weakly 
organized industries, where employees’ organizations cannot take care 
of themselves; cf. Agricultural Wages Act, 1948; and, for the general 
machinery. Wages Councils’ Act, 1945. 

68. e.g. in a recent agreement made between the British Transport 
Authority and the Transport Workers’ Union. 

69 . cf. Kahn-Freund (1943) 6 M.L.R. 112; Thomson, i University 
of West Australia L.R. 80; Lenhoff, Labour Law Cases and Materials, 
Vol. 2. (preliminary cd.), compiled by a group of teachers of labour 
law. 

70 . Holland V. London Society of Compositors (1923) 40 T.L.R. 440. 

71 . cf. Kahn-Freund, 6 M.L.R., p, 118. 

72 . cf. Cox and Dunlop, 63 Harv.L.R. (i95o)» 369 “ 432 » 

73 . cf. Teller, Labour Disputes and Collective Bargaining, Vol. i, § 157. 

74 . cf. Moody v. Model Window Glass Company, 145 Ark. 197, 224 S.W. 
436 (1920). 

75 . WUson V. Airline Coal Compare, 215 Iowa 855,246 N.W. 753 (1933)* 

76 . ScMesinger v. Quinto, 201 A.D. 487, 194 N.Y.S. 401 (1922). 

77 . J. /. Case Company v. N. L. R. B. {1944) 32* 332. 
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78 . The practical difficulties of this theory arc shown in Shelley v. 
Portland Tug and Barge Company, 76 P. (i2d) 477 Oregon (1938). 

79 . cf. authorities quoted in Teller, § 168, note 83. Further, Leahy v. 
Smith, 290 P. 2d 679 (1955) (action under collective agreement granted 
to non-union employee). 

80 . See, in particular, Shulman, ‘Reason, Contract and Law in Lab¬ 
our Relations’, 68 Harv.L.R, 999 (1955); Cox. 57 Mich.L.R. i. 

81 . Young V. Canadian Northern Ry [193 i j A.G. 83. 

82 . e.g. Arts v. Toronto, Hamilton and BuJJ'alo Ry [1933] O.R. 142; 
Wright V. Calgary Herald [1938J i D.L.R. iii. 

83 . cf. the Federal Industrial Relations and Disputes Investigation 
Act, 1948, and, among others, the Ontario Labour Relations Act, 1950. 
Under the 1950 Ontario Act, for example, the sanctions for violation of 
a collective agreement consist in the right of eitlicr party to call for 
arbitration, in the power of the arbitrator to make awards which arc 
sometimes tantamount to damages, and in the power of criminal 
prosecution for non-observance of the arbitrator’s award. 

84 . The precise classification of the Australian and New Zealand sys¬ 
tems is not easy. Recent developments in the Australian practice tend 
to reduce the collective bargaining clement in industrial relations, and 
to emphasize increasingly the part of the Arbitration Court in laying 
down minimum terms for an entire industry or even all industries. The 
main share of the parties in that procedure lies in setting the machinery 
in motion (through application of a registered association of employers 
or employees). Once the conciliation and arbitration machinery has 
started to operate in a particular dispute, it is doubtful how far any right 
to collective action (e.g. by strike or lock-out) still remains. On this 
point, recent decisions are conflicting. For a brief survey of the general 
position, cf, Thomson, ‘Voluntary Collective Agreements in Australia 
and New Zealand’, i University of Western Australia L.R, 80-90. Further, 
Industrial Regulation in Australia (1947). 

85 . cf. Soviet sources quoted in Hazard and Weisberg, Cases and Read¬ 
ings on Soviet Law (1950), pp. 144 et seq. 

86. cf. Berman, justice in Russia, p. 262. 

87 . Berman, op. cit., pp. 263-9; cases ejuoted in Hazard and Weisberg, 
op. cit., pp. 156-60, 164-74. 

88. The Common Law (1881), p. 301. 

89 . Sec, among others, Buckland, 8 Camb.L.J. 247; Cohen, Imw and 
the Social Order, p. 100; Paton, Textbook of Jurisprudence (2nd cd.), p. 359. 

90 . cf., for example, the German Civil Code, s. 249, For a comparison 
of the Anglo-American and the Continental (French, German, and 
Swiss) approach, see Szladits, ‘ The Concept of Specific Performance in 
Civil Law’, 4 Am.J. of Comp,Law (1955), pp. 208 et seq. 

91 . e.g. in the supply of a rare picture or the performance of an artist 
or the supply of a manuscript. 

92 . See p. 95. 

93 . cf. Cahn, The Sense of Injustice (1949). 
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5. TORT AND INSURANCE 

1 . The Common Law (1881) > 144-5. 

2 . See, for a concise survey of this shift, Scavey, ^Candler v. Crane^ 
Christmas & Co." (1951) 67 Z.ft.i?. 4G6, 469 et scq. 

3 . See, for recent examples, Leflar, ‘Negligence in Name Only* (1952) 
27 New Tork University L.R. 564; Pound, ‘The Rule of the Will in Law* 
(1954) 68 Harv.L.R. i. 

4 * A. A. Ehrcnzweig in a book published under this title in 1951. 

5 . R. A. Leflar in the article quoted above, note 3. 

6. Judicial awareness of the fact that the defendant had indemnity 
insurance caused a West Virginia Appeals Court to discard the rule of 
parental immunity from liability for children’s injury {Luskv. Ltisk 

113 W.Va. 17, 166 SE 538). But more recently, a New Hampshire 
court refused to concede ‘that the existence of liability insurance should 
create a right of action where none would otherwise exist’ {Levesque v. 
Levesque (1954) 99 N.H. 147, 106A 2d 5G3). 

7 . This is so in the Lnited States and Canada, but not in the United 
Kingdom, where the civil jury Ims ceased to x^lay any significant part 
since the procedural reforms of 1933. See, on the significance of the jury 
for the law of torts, Fleming, Law of Torts (1957), pp. 29 et seq. 

8. e.g. a reduction from twelve to six, as enacted in 1955 in Ontario. 

9 . This was suggested by the so-called Columbia Plan of 1932 and 
substantially adopted by the Automobile Accident Insurance Act, 1947, 
of the Canadian Province of Saskatchewan. For a recent proposal to that 
effect, sec Ehrcnzweig, Full Aid Insurance for the Traffic Victim. (1954), pp. 
20 ct scq., who also surveys the relevant literature. This view has recently 
received powerful support from Dean Leon Green {Traffic Victims: 
Tort Law and Insurance, 1958), who demonstrates ‘the obsolescence and 
futility of common-law' jury trial and liability insurance as a remedy for 
traffic casualties* and advocates ‘compulsory comprehensive loss insur¬ 
ance as a substitute’ (Preface). See also in the same sense the warning 
by Judge Schaefer, in his recent talk to the Chicago Bar Association, 39 
Chic.Bar Rev. 265 (1958) 

. 10 . The number of people injured on the American continent by 
automobile, railway, or airplane accidents now considerably exceeds the 
number of accidents, estimated at about two million annually, in factor¬ 
ies and w^orkshops, cf. Pound, op. cit., note i, p. 18. 

11 . Green, op. cit., p. 81. 

12 . cf. Esmein, ‘Liability in French law for Damages Caused by 
Motor Vehicle Accidents’ (1953) 2 Am. J. of Comp.Law 15G; Tunc, 
‘Establishment of Fonds de Garantie to Compensate Victims of Motor 
Vehicle Accidents’, ibid., 232. 

13 . This is particularly clear where, as in France, workmen’s com¬ 
pensation started as a judicial innovation, an application of the principle 
of He risque crIF which the French Cour de Cassation developed from the 
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end of the nineteenth to the middle of the present century in ever- 
widening spheres, especially the fields of industrial accidents and motor¬ 
car accidents. In the former, a statute of 1898 displaced the judge-made 
creation. In the latter, French law has so far failed to lead on from the 
principle of strict liability to that of insurance, except for the recent 
introduction of an Unsatisfied Judgement Fund for motor-car accidents, 
cf., on the whole development, Planiol et Ripert, Traits pratique du 
droit civil (2nd ed., 1952), Vol. 6, § § 476 et seq., 700 et seq. 

14 . For a discussion of this matter, see pp. 130 et seq. 

15 . cf. Riesenfeld, * Contemporary Trends in Compensation for 
Industrial Accidents Here and Abroad* (1954) 42 CaLL.R, 531. 

16. Riesenfeld, op. cit., pp. 559 et seq. 

17 . Larson, ‘ Changing Concepts in Workmen’s Compensation ’ (1954) 
J^acca L.J, 23. 

18 . This does not necessarily mean socialization in the narrow 
political sense, which may or may not be an aspect of such development. 

19 . It is in this sense that negligence is defined in a recent Canadian 
judgement (J. P. Porter Co. v. Bell [1955] i D.L.R. 62, p. 64): ‘Negligence 
is a pervading cause to action which comes into play whenever the 
relation between parties is such as to produce a. risk of foreseeable harm 
so as to create in law a duty of care appropriate to that risk, and the 
appropriate degree of care is not taken with consequent loss to the plain- 
tijET. It is in no way restricted to loss caused by activities on land or to 
dangerous or harmful things escaping from land on the one hand; nor 
is it restricted to interference with proprietary right in land or its en¬ 
joyment*. 

20 . See Candler v. Crane, Christmas & Co. [1951] 2 K.B. 164. 

21 . Guay v. Sm Publishing Co. [1953] 4 D.R.L. 577. 

22 . See pp. 72 et seq. 

23 . cf. Morison, ‘A Re-examination of the Duty of Care* (,1948) ii 
Mod.L.R. 9 et seq. 

24 . Candler v. Crane, Christmas & Co. [1951] 2 K.B. 164. 

25 . (1789) 3 T.R. 51. 

26 . It is interesting to compare these words with those used by Ash- 
hurst j. in Paisley v. Freeman (1789) 3 T.R., p. 69: ‘Another argument 
which has been made use of is, that this is a new case, and there is no 
precedent of such an action. Where cases are new in their principle, 
there I admit that it is necessary to have recourse to legislative interpre¬ 
tation in order to remedy the grievance; but where the case is only new 
in the instance, and the only question is upon the application of a prin¬ 
ciple recognized in the law to such new case, it will be just as competent 
to courts of jasticc to apply the principle to any case which may arise 
two centuries hence, as it was two centuries ago; if it were not, wc ought 
to blot out of our law books one fourth of the cases that are to be found 
in them. ’ 

27 . Hedley Brynev. Heller [1963] 3 W.L,R. 101. 

28 . (1931) 855 N.Y. 170 
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29 . Professor Scavey, op. cit. on p. 403 note 2. 

30 . Glanzer v. Shephard (1922) 233 N.Y. 236. 

31 . Restatement § 552. (1938). 

32 . loc. cit., above, p. 403, note 2, at p. 481. 

33 . [1945] K.B. 216, afFd. [1947] A.G. 156. 

34 . Restatement, § 520 (1938). 

35 . [1945] 216, 231-2. 

36 . ibid,, 238. 

37 . (1866) L.R. I G.P. 274. 

38 . See, for a recent critical survey of British and Commonwealth 
cases, Fleming, Law of Torts (1957), Chap. 19; on the generally corres¬ 
ponding U.S. cases,. Prosser (2nd ed., 1955), Chap. 15. 

39 . Some years ago, I suggested (‘Liability of Visitors to Premises* 
(1943) 21 Can.Bar Rev. 79) that the general principle of negligence would 
cover ‘all types of visitors % other than those entering ‘as of right’ and 
by contract. Paton, in 21 Can.Bar Rev. 440, 444, suggests a reclassifica¬ 
tion into four categories, ranging from the duty to use reasonable care 
to make the premises reasonably safe, owed by contractors, public 
utilities, and invitors, to the duty not intentionally to injure owed to 
trespassers. Prosser, 20 Can.Bar Rev. 357, secs the unifying principle in 
the assumption of respoasibility by the occupier for the safe condition of 
premises thrown open to the public as distinct from situations where an 
individual enters the premises for the performance of contracts or other 
economic purposes from which an assurance of safety can be implied. 

46 . [1950] A.G. 361. 

41 . [1951] .\.C. 737. 

42 . [1891] A.G. 325. 

43 . See, e.g. Lord Wright (himself an eminent member of the House 
of Lords when it took a more constructive part in the evolution of the 
law) in (1951) 67 L.Qj.R. 532; Lloyd, 14 M.L.R. 496; Fleming, Law of 
Torts, pp. 448 ct seq. 

44 . Mr C. E, Griffith, in his article ‘ Fault Triumphant ’ (28 N. T. U.L.R. 
1069) appears to attach more significance than warranted to the recent 
swing of the pendulum in English decisions. 

45 . ‘Hazardous Enterprises and Risk-Bearing Gapacity’ (1952) 62 
Tale L.J. 1172. cf. also G. Williams, criticism of the extension of 
liability for the acts of independent contractors, in Carnb.L.J. (1956), 
180. 

46 . cf. pp. 122 et seq. 

47 . For brief survey, and reference to the cases, see the note in (1949) 
63 Harv.L.R. 333 et seq. 

48 . U.S, V, Standard OU Co. of California (1947) 332 U.S. 301. 

49 . cf. 63 Harv.L.R. 334-5. 

50 . cf, for a survey, James, ‘Social Insurance and Tort Liability* 
(1952) 27 New Tark UJLJd. 552 ct seq. 

51 . Final Report of the Departmental Committee on Alternative 
Remedies (1946) Cind. 6860. 
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52 . Law Reform (Personal Injuries) Act, 1948. 

53 . ibid., s. 2 (i). 

54 . (1947) 152 HX,Deb, 1202. 

55 . As shown (p. 140), comparative study would have revealed that 
‘gross negligence* and‘wilful misconduct’ criteria play an increasingly 
important part not only in civil but also in common-law systems. 

56 . Which has since the Report replaced the earlier Coal Mines Act, 
1911. 

57 . (1946) Cmd. No. 6860, para. 82. 

58 . O948) 449 H»C.Deb. 2161-6. 

59 . Negligence without Fault, 1951. 

60 . ‘Full Aid* Insurance (1954). 

61 . 27 New Tork U.L.R. (1952), pp. 537 et seq. 

62 . op. cit., p. 556. 

63 . Ussing, ‘The Scandinavian Law of Torts’, 1 American Journal of 
Comparative Law, 359 et scq. (1952). 

64 . cf. Ussing, op. cit., p. 369. 

65 . (1925) 19 Cr, App.R. 8. 

66 . [1937] A.C. 576. 

67 . People v. Dunleavy [1948] Ir.R. 95. 

68. For recent illustrations of tliis provision, see the decisions of tlie 
Supreme Court of Canada in Kerr v. Cummings [1953] 2 D.L.R. i and 
in Walker V, Enders [1955] 2 D.L.R. 66 . 


6. CRIMINAL LAW 

1. See for a recent survey, Williams, ‘The Definition of Crime’ in 
Current Legal Problems, 1955, pp. 107 et seq. 

2. Wechslcr, ‘Tlic Criteria of Criminal Responsibility’, 22 Un. of 
Chicago L.R,, 374. (1955)- 

3. Report of the Royal Commission on Capital Punishment, 1949- 
53, H.M.S.O., Cmd. 8932, hereafter cited as ‘Report*. 

4. (1843) 4 St. Tr. (n.s.) 847. 

5. See the survey in the Report, pp. 105 ct seq. 

6. e.g. Fitzjamcs Stephen, History of Criminal Law, II, 157 (1883). 

7. Report, p. 80. 

8. State V. Pike, 1870,49 N.H. 399; State v. Jones, 1871,50 N.H. 369. 

9. For up-to-date surveys, see Report, Sections 263 ct scq,, and, in 
regard to the law and practice in other countries. Section 298, 2307. 
See also the references in Durham v. United States, 214 F. 862, and further 
Wcchsler, 1956, Supp. to Michael and Wechsler, Criminal Law and its 
Administration, Notes to pp. 834, 835, 840. 

10. Sheldon Glueck, ‘Psychiatry and the Criminal Law*, 12 Mental 
Hygiene 575, 580 (1928) as quoted in Durham v. U.S,, above note 9. 

11. Durham v. U.S., 214 F. 2d 862. 

12. e.g. Smith v. U.S., 1929, 36 F. 2nd 548: ‘In cases where insanity 
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is interposed as a defence, and the facts are sufficient to call for the 
application of the rule of irresistible impulse, the jury should be so 
charged’. And see the various conflicting views of witnesses before the 
Royal Commission, Report, Sections 264-70. 

13 . Report, Section 314. This criticism was specially endorsed in 
Durham v. U.S.j note 9 above. 

14 . Durham v. U.S.^ 214 F. 2nd 862 (1954). This test has, however, 
been rejected in subsequent decisions of other U.S. Appeal Courts, 
which felt bound by the ‘right and wrong test’ adopted by the (/.•S'. 
Supreme Court in Davis U.S.^ 165 U.S. 373 (1897), but also doubted 
the correctness of the Durham test (e.g. Sauer v. U.S. (1957) 241 F. 2d 
640; sec also Andersen v. U.S.^ 237 F. 2d 118 (1956)). 

15 . Report, para. 317. 

16 . Report, p. 117, 

17 . See the ten types classified by Schneider as described in the 
Report, Section 396. 

18 . Sec Report, Appendix IX. at p. 413. 

19 . Flomicide Act, 1957, s. 2. 'I'his was contrary to the recommenda¬ 
tion of the Royal Commission. 

20 . Ill cases of homicide, some American jurisdictions have accepted 
mental abnormality as justifying a reduction from first degree to second 
degree murder, e.g. People v. AloraUy 249 N.Y. 179, 163 NE 553 (1928), 
but a majority of the cases dealing witli these questions have rejected 
the test. See the Brief for the United States in Fischer v. U.S.y 328 U.S. 
463. 747 (> 945 )- 

21 . Art. 17. 

22 . Report, p. 93, Section 264. 

23 . e.g, a minority of the Royal Commission, Report, Section 333, 
and Memorandum of 13 i.ssent at p. 285. 

24 . cf. the reply given by an eminent Scottish judge, Lord Cooper, 
wlien asked whether it was not desirable to have some yardstick to guide 

the jury: ‘I do not think so, for this reason.However much you 

charge a jury as to the M’Naghien Rules or any other test, the ejuestion 
they would put to themselves when they retire is - “Is this man mad or 
is lie not?”.’ There was, in fact, considerable divergence of opinion 
among legal witnesses as to whether the M’Naghten Rules were, in 
practice, applied at all. The degree of elasticity left under the cover of a 
legal for^jiula induced many of the most influential legal witnesses before 
the Royal Commission, such as the Lord Chief Justice of England and 
the Director of Public Prosecutions, to coimscl again^ any alteration of 
the Rules at all. Report, Sections 268 el scq. 

25 . Section 325. 

26 . Report, Section 325. 

27 . e.g. the accused in Durham v. U.S., above, note 14 to p. 147. 

28 . cf., e.g. Fliigel, Alan, Alorals and Society (1945), pp* 168 et seq.; 
Reiwald, Society and Its Criminals (1950). 

29 . cf. the New Torker, 19 April 1958, p. 85. 
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30 . See for a recent survey, Gardiner, ‘The Purposes of CJriininaJ 
Punishment’, 21 M,L,R. 117, 221 (1958). 

31 . These two aspects are, in the German terminology, called General- 
pr&vention (deterring others) and Spezialpravention (deterring the indivi¬ 
dual concerned). See, on this distinction, Andenaes, * General Prevention 
- Illusion or Reality*, 43 J.Crim.L., 176, 179 (1952). 

32 . Report of the Royal Commission on Capital Punishment, 1953» 
Section 65. See also for a thorough comparative statistical survey, Ap¬ 
pendix 6 (‘The Deterrent ^^aluc of Capital Punishment’) in tlie same 
Report. 

33 . See Report, Sections 50-61. 

34 . cf , for example, the sternly moralistic view expressed by Lord 
Justice Denning (as he then was) in his evidence before the Commission - 
contrasting with the same eminent judge’s progressive views in regard 
to the M’Naghtcn Rules, or the matrimonial relationships, and the 
function of law in social change in general: ‘The punishment inflicted 
for grave crimes should adequately reflect the revulsion felt by the 
great majority of citizens for them. It is a mistake to consider the 
objects of punislmient as being deterrent or reformative or preventive 
and nothing else. . . . The ultimate justification of any punishment is not 
that it is a deterrent, but that it is the emphatic denunciation by the 
community of a crime: and from this point of view, there are some 
murders which, in the present slate of public opinion, demand the most 
emphatic denunciation of all, namely the death penalty. ’ See also the 
similar view expressed by the Arcliishop of Canterbury, ibid. 

35 . Notably the Scandinavian countries and, following the proposal 
of the American Law Institute in 1940, California, Wisconsin, and 
Minnesota. 

36 . The steady progress in scientific measurement of the factors on 
the basis of w'hich the probability of the commission of further offences 
by those committed to corrective institutions can be predicted, is shown 
by the recent work by Mannheim and Wilkins on Prediction in Relation 
to Borstal 7 raining (1955). From the dossiers of 700 juveniles sentenced 
to Borstal training, some 60 background factors were obtained, and their 
relationship to subsequent conduct was measured. From these data, a 
small number of significant factors were isolated, and from these a pre¬ 
diction table of behaviour for new cases w'as calculated, which is re¬ 
ported to have proved nearly four times as accurate as the opinion of 
Borstal governors and liouseniasters. See Gardiner, op. cit., p. 224. 

37 . See Sheld^ and Eleanor Glueck, ‘Unravelling Juvenile Delin¬ 
quency and the analysis by Thompson in British Journal of Delinquency, 
Vol. 3 (1953), pp. 289 ct seq. 

38 . See, for example, the English Children Act, 1948. 

39 . See Gardiner, op. cit., pp. 226 et seq. 

40 . See Gardiner, op. cit., p. 230. 

41 . Civil Liberties Record of the Greater Philadelphia Branch, 
A.C.L.U., Feb, 1956. 
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42 . Olney, ‘Juvenile Courts - Abolish Them’, 13 CaL State, B.J, 
i> 2 (193®)* . 

43 . See, for a critical analysis and survey, Paulsen, Fairness to Juvenile 
Offenders, 41 Minn.L,R., 547 (1956); Allen, ‘The Borderland of the 
Criminal Law*, The Social Service Rev., Vol. XXXII (1958), p. 107. 

44 . Sec Norval Morris, The Habitual Criminal (1951), Chap. Ill, and 
Chap. IV, pp. 234 et seq. 

45 . See, for instance, s. 21 of the English Criminal Justice Act, 1948, 
and the Memorandum of the Secretary of State on Preventive Detention, 
printed in Morris, op. cit., pp. 257 et seq. 

46 . White v. Reid 125 F.Supp. 647 (D.D.G. 1954). 

47 . ibid. 650. 

48 . See for a discussion of this test, Paulsen, op. cit., pp. 574 et seq. 

49 . People v. Higgins 10 Misc. 2d 42T (1958). 

50 . e.g. Radzinowicz, The Persistent Offender in the Modern Approach to 
Criminal Law, p. 165; Griinhut, Penal Reform, p. 393. 

51 . H. Mannheim, Criminal Justice and Social Reconstruction, p. 213; 
Morris, op. cit., pp. 241 et seq, 

52 . See further on this problem, pp. 280 et seq. 

53 . Sec, e.g. the wartime agricultural legislation in England, consoli¬ 
dated in the Agricultural Act, 1947. 

54 . See, for example, art. 14 (2) of the West German Constitution of 
1949: ‘Property shall involve obligations. Its use shall also serve the 
common good.* 

55 . Art, 131, Soviet Constitution of 1936. 

56 . Art. 128 of the Criminal Code of the R.S.F.S.R. imposes im¬ 
prisonment for periods up to two years on directors of public enterprises 
who, through negligence or unconscientious attention to duty, cause 
waste or irretrievable harm to the property of the enterprise or office. A 
wartime decree of 1940 went even further in making it an offence for 
managers and other responsible officers to produce goods of sub¬ 
standard quality. See Hazard, Law and Social Change in the U.S.S.R. (1953), 
pp. 90 et seq. 

57 . See p. 84. 

58 . Of 26 July 1949, amended 25 March 1952, and 9 July 1954. 

59 . Section i (author's translation). 

60 . On this, sec Friedmann, 'Monopoly, Reasonableness and Public 
Interests in the Canadian Anti-Combines Law ’, ssCan.BarRev. 133(1955); 
also Blair in Friedmann (ed.), Anti-Trust Law (1956), pp. 3 et seq, 

61 . See pp. 222 et seq. 

62 . See Chap. 9. St 

63 . Even in the more extreme versions of the organic theories of cor¬ 
porate personality (on which see Friedmann, Legal Theory, 4th ed., 
Chap. 33). 

64 . For recent illuminating discussions of various parts of this 

problem, sec Williams, Criminal Law {2nd ed.,i96r), para. 281; Welsh 
‘Criminal Liability of Corporations* (1946) 62 345; Wcchsler, 
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(1956) Supp. to Michael and Wechsler, Criminal Law and Its Administrathn^ 
pp.159-62. 

65 . Moore v. Bresler (1944) 2 All E.R. 515; see Welsh, op. cit., p. 360. 

66. See Wechsler, op. cit., p. 161: ‘no cases have been found in which 
a corporation was thought to be held criminally liable for such crimes 
as murder, treason, rape, or bigamy*. 

67 . Sce/.C,/?. Haulage^ Ltd [1944] K.B. 551 (C.G.A.); Moore v. Bresler, 
above; and Wechsler, op. cit., p. 161. 

68. cf. Wechsler, op. cit., p. 159. 

69 . Lennard's Carrying Co., Ltd v. Asiatic Petroleum Co., Ltd [1915] A.C., 
P* 713- 

70 . Cain v. Doyle, 72 C.L.R. 409 (1946). 

71 . The above criticism of Cain^^ case, made in more detail in Law 
and Social Change in Conte77}porary Britain (pp. 102 ct scq.), has been en¬ 
dorsed by VV^illiams, Criminal Law, § 282. 

72 . James Goldschmidt, Verwaltungsstrnfrecht (1902). 

73 . See Sayre (1933) Col.L.R. 71; Hall, Principles of Criminal Law 
(1947), pp. 281 et seq.; Williams, Criminal Law (2nd ed., 196 0 > § 81; 
Schwenk, ‘The Administrative Grime* (1943) 42 Mich.L.R. 51. 

74 . Section 2.07 2(a). 

75 . See, e.g. the English Sale of Food (Weights and Measures) Act, 
1926, s, 12 {2) which directs the discharge of a defendant, where he can 
prove ‘that such deficiency was due to a bona lido mistake or accident, or 
other causes beyond his control, and in spite of all reasonable precau¬ 
tions being taken and due diligence exercised by the said defendant to 
prevent the occurrence of such deficiency, or was due to the action of 
some person over whom the defendant had no control ... * 

76 . See, e.g. Hall, Principles of Criminal Law, p, 331. The opj^osite 
argument against strict liability, i.e. that the imposition of a fine on a 
shopkeeper or chemist for a statutory offence may have disasterous 
consequences, is put forward by Edwards, Mens Rea in Statutory Offences, 
p. 245. 

77 . R. v. St Margarets Trust, Ltd (1958) 2 All E.R. 289. 

78 . The title of a monograph by A. Ehrenzwexg discussed at p, 135. 

79 . See the survey of public-welfare offences in Williams, op. cit., 
sections 76 to 81; Ifall, General Principles of Criminal Law, pp. 327 et seq.; 
Edwards, Alens Rea in Statutory Offences, pp. 80 et scq. 

80 . Hall, op. cit., p. 343. For a similar view see now Henry M. Hart, 
‘The Aims of the Criminal Law ’, 23 Law and Contemporary Problems (1958), 
pp. 422 et seq. 

81 . 342 U.S.%46 (1952). 

82 . 18U.S.G., § 641. 

83 . V.S. V. Behrmann, 258 U.S. 250 (1922) 

84 . Hall, op. cit., p. 352. 

85 . Tentative Draft No. 2, sec. 1.05 (1954). 

86. For suggestions of ‘civil offences*, see also Gausewltz, 12 Wis. L.R, 
365 (1937) Perkins, 100 U. of Pa.L.R. 832 (1952). 
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7. FAMILY LAW 

1 . Republic^ Book V, 457, tr. Lindsay. 

2 . See, e.g. the statement of the Christian view of marriage by the 
Federal Council of Churches of Christ in America (reprinted in Selected 
Essays on Family Law^ p. 118) or the Encyclical on Christian Marriage 
(Pope Pius XI) (ibid., pp. 132 et seq.). 

3 . e.g. the strong protests against the second marriages entered into 
some years ago by a Prime Minister of Pakistan and the President of the 
Indonesian Republic. 

4 . The formal sanction is now increasingly civil, i.e. by the authority 
of the State, rather than the Church, even in many Catholic States, such 
as France and Italy. How strong the moral authority of Church sanc¬ 
tion remains in many communities is shown by the libel action brought 
(and won) in 1958 in Italy by a civilly married couple against a bishop, 
who had condemned the lack of religious marriage as sinful and de¬ 
praved. 

5 . See further pp. 211 et seq. For a survey of the major developments 
in English law since the Matrimonial Causes Act, 1857, sec theSynS- 
posium, A Century of Family Imw (1957), ed. Graveson and Crane, and 
especially the introductory and concluding chapters, pp. i ct seq., 411 
et seq., by Graveson. 

6. ibid. 

7 . However, the ecclesiastical courts have considerably extended 
grounds of nullity, in particular for imp>otence and for wilful refusal to 
consummate the marriage. The latter is really a failure to fulfil a marriage 
once validly concluded. When the secular courts took over jurisdiction from 
the ecclesiastical courts, as happened in England in 1857, they also took 
over some of these classifications. (For details, see Scott, Nullity of 
Marriage in Canon Law and English Law, 1938, z U. of Tor.L,J» 319-43•) 
It is only in its Report of 1956 that the British Commission on Marriage 
and Divorce recommended that wilful refusal to consummate the 
marriage should be made a ground of divorce rather than nullity. In 36 
American jurisdictions, impotence now is a statutory ground of divorce. 
(See Table 3, Appendix II, Report of the British Royal Commission on. 
Marriage and Divorce, Cmd. 9678, H.M.S.O. 1956.) 

8. Among them are most of the Latin American Republics, Eire, 
Spain, Italy, and the Cemadian Province of Quebec. 

9 . Matthew 19:6. 

10 . The compatibility of this ‘existentialist* condition of marriage 
with Christian ethics and religion has been argued, for example, by 
Canon Carpenter {Listener, 21 August 1958). 

11 . According to the report of the British Royal Commission (Table 
2, Appendix II), dissolubility of marriage by mutual consent is today 
openly recognized only in Bulgaria and in Portugal (for non-Gatholics). 
However, the Swedish Marriage Code of 1920 goes a considerable way 
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towards recognition of the dissolubility of marriage by consent. Under 
this Act, a judicial decree of separation may be granted in cases of * pro¬ 
found and lasting disruption* due to ‘diversity of temperament and 
opinions or other causes’. Alternatively, two married people can obtain 
a separation decree if both of them apply jointly. Divorce can be obtained 
after one year of judicial separation, on application by either spouse if, 
after the separation decree, they have lived separated for one year. In 
other words, judicial separation can be obtained by mutual consent at 
any time, and divorce one year afterwards by unilateral application, 
where factual separation has taken place. (The author is obliged to 
Professor Ake Malstrom of Uppsala University for information on the 
Swedish law.) 

Japanese law, before the modernization effected by the Civil Code of 
1898, recognized a unilateral right by the husband to divorce his wife 
by a simple letter. The Ci\'ii Code of 1898 provided for divorce by 
mutual consent, along with judicial divorce. Where there arc children, 
the parties must accompany their notification to the municipal office 
with the terms of agreement on custody. If the parties reach no agree¬ 
ment, the family court decides on guardianship and custody, but it has 
no power to halt the divorce itself. This state of the law has remained 
unchanged, except that a reform of 1947 has added to the grounds of 
judicial divorce (unchastity; malicious desertion; absence for three years 
or more; and severe mental disease) a broad judicial discretion to grant 
divorce for ‘any other grave reason*. The admission of divorce by con¬ 
sent is attributed by Professor Toru Ikuyo, of Nagoya University - to 
whom I am obliged for this information - to the religious philosophy of 
the Japanese (Buddhism, Shintoism, Confucianism), which has not 
condemned divorce as a religious or moral sin. The main progress of the 
reform of 1898 has been to put the wife, at least in theory, in a position 
equal to that of her husband. Such equality is still far from being a 
social reality, although a reform of 1947 provides for a right for either 
spouse to demand distribution of property in any case of divorce, whether 
by consent or judgement. 

12 . Ehegesetz, Section 48. 

13 . See Hazard, Law and Social Change in the U.S.S,R,^ I953» P* ^47 

14 . Sec Hazard, op. cit., p. 270. According to personal information 
given to the writer by Professor Hazard, the present practice of the 
Soviet courts is still guided by these principles. 

15 . Eighteen American states now have laws permitting divorce after 
separation for periods varying from two to ten years. Most of these do 
not require abseifce of‘fault’ or consent by both parties. See McCurdy, 
‘Divorce-A Suggested Approach’ (1956) g Vanderbilt L,R. 701 ct scq. 

16 . See Vernier, American Family Laws (1931), Vol. 11 , para. 78; 
Stewart v. Stewart {1946) Fla. 326; AX.R. 1073. 

17 . Blunt V. Blmt [1943] A.C. 517, per Lord Simon l.c. 

18 . See the sttrvey in the Report of the Royal Commission, p. 376 
(Commonwealth), p. 380 (17 European countries), p. 384 (U.S.A.). 
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19 . Sec Tables i, 2 and 3, Appendix III, pp. 375 et seq. 

20 . C. P. Harvey, q.c., ‘On the State of the Divorce Market’ (1933) 
16 M,L.R. p. 130. 

21 . Among others, sec a series of Essays in Selected Essays on Family 
Law (published by the Association of American Law Teachers in 1950), 
in particular, Bradway, ‘The Myth of the Innocent Spouse*, pp. 937 
et seq.; and an anonymous note entitled ‘Collusive and Consensual 
Divorce and the New York Anomaly’, ibid., pp. 1121-33; further, 
Jacobs and Angell, Research in Family Law (1930), passim; and, for a soc¬ 
iological analysis, Lichtenberger, Divorce: A Sociological Interpretation 
(1931). See also the symposium in (1956) 9 Vanderbilt L.R. 633 et seq., 
and, in particular, the articles by Rheinstein (633 et seq.), Bradway 
(665 et seq.), and McCurdy (685 et seq.). For the most authoritative 
recent British survey, see the Report of the Royal Commission on Marriage 
and Divorce (1956) Cmd. 9678, Part I, and for critical comments thereon, 
ICahn-Freimd: ‘Divorce Law Reform?* (1956) 19 M.L.R. 573-600; 
also McGregor, ‘The Morton Commission: A Social and Flistorical 
Commentary’, Br. Journal of Sociology ^ Vol. VII (1956), p. 171. 

22 . Sec the analysis by C. R. McGregor, Divorce in England (1957), 
pp. 41 et seq., of the reasons for the post-war increase in divorce petitions, 
especially those alleging cruelty ‘largely, though not entirely, ahusl)and*s 
oflence’ (p. 43). 

23 . Interesting conclusions can be derived from the Table annexed to 
the Report of the Royal Commission on p. 359. Between 1938 and 1954 
the number of divorce decrees based on adultery in England and Wales 
increased from 5,349 to 11,794. At the same time, divorce decrees given 
for desertion (including ‘constructive desertion’) increased from 1,874 
to 11,640 and those based on cruelty from 306 to 3,593. Whereas, in 
1938, desertion and cruelty together accounted for far less than half the 
divorce decrees based on adultery, in 1954 they considerably exceeded 
adultery as a cause for divorce. That, in many cases of desertion and 
cruelty, adulter)^ may also be present, though not pleaded, does not 
affect the point made here. 

24 . McGregor (op. cit., p. 47) concludes from the statistics published in 
the annual Reports of the Law Society that ‘approximately 45 per cent of 
the total number of divorce petitions in 1954 w'ere filed by assisted persons *. 

25 . Report^ See. 69, p. 16. 

26 . ibid., p. 23. 

27 . McGregor, Divorce in England (1957). 

28 . op. cit., pp. 39 et seq., 

29 . Barbara Wootton, ‘ Holiness or Happiness ’ {The'^wentieth Century^ 
Nov. 1955), p. 415. 

30 . Rheinstein, ‘The Law of Divorce and the Problem of Marriage 
Stability* (1956) 9 Vanderbilt L.R,^ p. 643. 

31 . Save for the above-mentioned evasion by somewhat extended 
grounds of nullity of marriage, and the existence of thousands of Catholic 
marriages which are separate and, in effect, dissolved, except for the 



414 J^otes to pages 185 - 90 : Family Law 

legal bond which prevents remarriage. The Anglo-Catholic wing of the 
Church of England adopts the same philosophy as the Church of Rome, 
On matters of divorce and birth control the Church of England is 
deeply split. But a resolution passed at the 1958 Lambeth Conference 
accepted birth control as compatible with Christianity. 

32. This is the law in a substantial number of American States; and 
the subject of recent British reform proposals. See p. 178. 

33. op. cit., p. 17. 

34. McCurdie, ‘Divorce A Suggested Approach* (1956) 9 Vander^ 
bill L.R., p. 706. 

35. For an effective criticism of the ‘fault* principle in support cases, 
as applied in the United States, see Paulsen, ‘Supf>ort Rights and Duties* 
(1956) 9 Vanderbilt L.R. 709, 727 ct seq. 

36. op. cit., p. 138, 

37. A proposition supported by six members of the Commission, ibid., 
p. 138. 

38. The freedom of the married woman to choose a profession or 
trade or paid employment without the consent of the husband is now 
more and more generally recognized in the Western world. It is now 
universal in the common-law world (for a statutory formulation of this 
right, see sec. 51, New York Domestic Relations -Act), including, with 
certain reservations, the majority of the American community property 
states (Clark in Friedmann (ed.), Matrimonial Property Law^ pp. 107 
ct seq.), West Germany (Sec. 1356 BGB, as amended in 1957), the 
Scandinavian states, and, of course, the legal systems of tlic Soviet lype. 
But progress is far from uni\ersal. In France, the exercise by the wife 
of a separate profession is still sulytTt to the husband’s veto (Conseil 
d’fitat, Dalloz 1945, 60, quoted in Anccl in Friedmann (ed.), Matrimonial 
Property Law, p. 21). In Quebec and South Africa-both strongly tradi¬ 
tionalist countries still largely dominated by the redigious and social 
concepts of the French and Dutch immigrants of several centuries ago - 
the husband, as lord and master, can still forbid his wife to engiige in a 
trade or profession (ibid., Turgeon, p. 172; Price, p. 196). This marital 
power may be excluded by marriage contract. 

39. Jacobs and Angell, Research in Family Law (1930), pp. 37-8. 

40. O. M. Stone, 19 M.L.R., p. 601. 

41. The Report altogether gives welcome emphasis to ‘preventive 
law* in family affairs. It emphasizes the need for marriage guidance and 
reconciliation and premarital education. It recommends greatly in¬ 
creased State support for existing agencies and, in particular, substantial 
extension of the probation serv ice. 

42. For a powerful recent criticism of the inadequacy of the adversary 
divorce court procedure as a means of eliciting the facts of family life, 
see Bradway, ‘Divorce Litigation and the Welfare of the Family’, 9 
Vanderbilt L.R. 665 el seq. (1956). 

43. Judge Paul W. Alf.*xandcr of Toledo, Ohio, ‘The Family Court of 
the Future*, 31 Journal Am.jud.Soc. 38 (1952). 
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44 . Sec the Report by a special Committee of the Association of the 
Bar of the City of New York, based on a study by W. Gellhorn, published 
in 1954. 

45 . With jurisdiction over the following matters: ‘(a) all cases over 
which the Children’s Court now has jurisdiction; (b) crimes and way¬ 
ward behaviour of minors over 16 years of age except: {i) crimes punish¬ 
able by death or life imprisonment; (2) such felonies committed by 
youths 19 to 21 as the legislature may exclude; (3) cases of youths plead¬ 
ing not guilty of any crime who wish a trial in the appropriate criminal 
court; (4) cases of minors charged with felony which, after investigation, 
the integrated court in its discretion may see fit to refer to the criminal 
court; (c) simple assaults and disorderly conduct involving members of an 
immediate family unit; (d) proceedings tc establish paternity; (e) all 
claims for support, including those for support of children born in or out 
of wedlock; (f) matters involving custody of children; (g) j^roceedings 
for divorce, dissolution, annulment, and separation; (h) proceedings to 
authorize adoption.’ 

46 . See the concurrent resolution of the Senate and Assembly of the 
State of New York introduced in 1958, as reproduced in the Report of 
the Joint Legislative Committee on Matrimonial and Family Laws, 
Legislative Document No. 26 (1958). 

47 . See the whole problem, Harper, Problems of Family Life (1952), 
Chap. VII. 

48 . For a recent survey of the New Jersey experiment and those of 
other states, see the above-mentioned Report of the Joint Legislative 
Committee on Matrimonial and Family Laws, New^ York State, 1958. 

49 . See Himes, Medical History of Contraccptioriy 1936. 

50 . In Japan, whose population will soon reach 100 million, on a 
small and already fully cultivated and developed island, the official 
encouragement of birth control in recent years has led to a drastic decline 
in the birth-rate in a generally educated population. In India, the 
Government is encouraging birth control clinics, but so far with indif¬ 
ferent success among a still overwhelmingly illiterate peasant population. 
Recently, the Government of Communist China, hitherto addicted to 
the Communist and totalitarian philosophy of encouraging the maxi¬ 
mum number of children on a mixture of stategic grounds and the 
Marxist faith in unlimited opportunities in a Socialist society, has 
urged the use of contraceptives on the recently emancipated women of 
that country. 

51 . This opposition accounts, for example, for the practical impos¬ 
sibility of officially sponsored family-advice centres in many American 
states, or for the total aUsence of discussions on such matters in public 
communication media, such as radio and television, in Canada or the 
U.S.A, The City of New York, in 1958, after a bitter controversy, decided 
to permit doctors in city hospitals to fit contraceptive devices to non- 
Gatholic patients whose health would be gravely endangered by the 
birth of a child. 
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52 . ‘The Apostolate of the Midwife*, in Moral Questions Affecting 
Married Life^ The Paulist Press, New York, p.7. 

53 . ‘The Apostolate of the Midwife*, No. 36, in op.cit., p. 15. 

54 . Baxter v. Baxter [1948] A.G. 274. 

55 . Knott V, Knott [1955] 3 WX.R, 162. 

56 . Report^ Table 3, p. 384. 

57 . ‘The Apostolate of the Midwife*, No. 27, in op. cit., p. 13. 

58 . ibid.. No. 51, p. 20. 

59 . See Glanviile Williams, The Sanctity of Life and the Criminal Law^ 
pp. 130 et seq. 

60 . For the considerable legal literature dealing with these problems, 
see Glanviile Williams, op. cit., p. 129. and Tallin, ^j^Can.Bar Rev* i, 166 

(1956). 

61 . See ‘The Apostolate of the Midwife*, No. 12, in op. cit., p. 7. 

62 . Pope Pius XII, in ‘The Apostolate of tlie Midwife*, No. 19, p. 10. 

63 . Code of Ethical and Religious Directives for Catholic Hospitals, 
as quoted by Glanviile Williams, op. cit., p. 202. 

64 . Sec R, v. Dudley and Stephens (1884) 14 Q,*B.D. 273; U.S* v. Holmes, 
26 Fed. Case 360 (CCED Pa. 1842). 

65 . For a survey, see Williams, op. cit., pp. 160 et seq. 

66. R* V. Bourne [1939] i K.B. 687. 

67 . In a Massachusetts decision, Commonwealth v. Wheeler, 53 N.E. (2d) 
4 (Mass. 1944), the court acquitted where the physician, who, in accor¬ 
dance with the general opinion of competent practitioners, had had a 
bona fide belief in the necessity of abortion in order to prevent serious 
impairment of the mother’s health, and this despite the fact that Massa¬ 
chusetts is one of a few states that do not, by statute, recognize abortion 
to save even the life of the mother. 

68. Taking an average of the various semi-oflScial and authoritative 
estimates made. Dr Williams, op. cit., pp. 210 et seq., concludes ‘that 
there is not in England more than one prosecution to every thousand 
criminal abortions’. 

69 . See Berman, Justice in Russia (1950), p. 286, and the documents 
printed in Schicsinger, The Family in the U.S.SM. (1949), pp* 254 et seq. 

70 . For a discussion, with reference in particular to Ekblad, Induced 
Abortion on Psychiatric Grounds, Stockholm, 1955, see Williams, op. cit., 
pp. 236 et seq. 

71 . See Gl^ville Williams, op. cit,, pp, 232 et seq. 

72 . Perhaps the most vivid, though poetic, description of a typical 
rural household of the late eighteenth century is found in the poem Die 
Glocke by Frcidrich Schiller. 

73 . See, c.g. for the community of acquest systems prevalent in 
Louisiana and seven Western states of the United States, the articles by 
Clark and Morrow in Friedmann (cd.), Matrimonial Property Law, qp, 
cit., pp. 29 et seq. and 89 et seq. On the contemporary law of Qpebec, 
see Tujjcon, ibid., pp, 139 et seq. 

74 . Book I, Chap. XV; Book II, Chap. XXIX, 
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75 . Sec Kahn-Freund, in Friedmann (ed.) Matrimonial Proper^ taw, 
P- 275 * 

76 . c.g. the Domestic Relations Law of New York,'section 50; 

‘ Property, real or personal, now owned by a married woman, or here¬ 
after owned by a married woman at the time of her marriage, or acquired 
by her as prescribed in this chapter, and the rents, issues, proceeds, and 
profits thereof, shall continue to be her sole and separate property as if 
she were unmarried, and shall not be subject to her husband’s control 
or disposal nor liable for his debts.* See W. Tucker Dean in Friedmann 
(ed.) Matrimonial Property Law^ p. 326. 

77 . For an account, see Dean, iVjid., pp. 315 el seq. 

78 . i.e. common ownership of all properly earned by the spouses 
during the continuation of the marriage, as distinct from property 
belonging to the spouses before entering upon marriage - which remains 
separate prop>erty. 

79 . The West German Gleichberechtigungsgeseiz of 1957, like the earlier 
Scandinavian statutes, which give full equality to husband and wife, 
have essentially abandoned the community concept. See p. 203. 

80 . John N. Hazard in Friedmann (ed.) Matrimonial Property Law, p. 
219. 

81 . Henri Turgeon in ibid., p. 157. 

82 . For Louisiana, see C. J. Morrow in Friedmann (ed.) Matrimonial 
Property Law, pp. 50 et seq.; for the Western stales, see Clark, ibid., pp. 
98 et seq. 

83 . For details, see Clark, op. cit., pp. loi et seq. 

84 . For details, see Malmstrom in Friedmann (ed.) Matrimonial Proper^ 
Law, pp. 410 et seq. 

85 . For details, see Franz Massfeller in Friedmann (ed.) Matrimonial 
Property Law, pp. 378 et seq. 

86. This should not, however, be overstated, for the vast majority of 
families everywhere operate with limited property comparable to that 
of (sec. 392) the average Soviet family. It is only in the limited field of 
considerable estates derived either from investments or business opera¬ 
tions that the differences become marked. 

87 . Planiol-Ripert, TraiU EUnmitaire du droit civil, 4ih cd., 1951. 

88. Sec, for the reh‘vant Canadian legislation, Clyde Auld in Fried¬ 
mann (ed.) Afatrimonial Property Law, pp. 259 et seq. 

89 . In a number of other states, e.g. certain financial privileges are 
granted to married women on account of'‘homesteads’, but here the 
homestead is merely an accounting item. Moreover, the exemption is 
usually very low. 

90 . This is due to tlic political impossibility of confining the more 
favourable rate, applicable through the splitting of the joint income of 
husband and wife on a fifty-fifty basis, to community-property systems. 
After a number of hasty legislative changes, introducing community 
property in traditionally common-law jurisdictions, the Federal Tax 
Law was amended so as to make the income of husband and wife 

T-L.C.S.-o 
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optionally joint throughout the country. After this reform, the 
common-law states promptly reverted to the common-law system of 
matrimonial property. 

91 . [1952] 2 Q.B. 466. 

92 . In later decisions {Woodcockv. Hobbs [1955] i W.L.R. 152, G.A.; 
Westminster Bank v. Lee [1956] Ch. 7), this right of the deserted wife has 
been held to be an equity binding a third party only in so far as it has 
knowledge or constructive notice. See Kahn-Freund, ‘Matrimonial 
Property - Some Recent Developments', 22 M.L.R. 241, 260 (1959). 

93 . e.g. Rimmerv. Rimmer [1953] i Q,.B. 63. 

94 . The similarity between this judicial reform and the more system¬ 
atic statutory reform of the German Gleichberechtigungsgetz is a remark¬ 
able indication of the way in which different legal concepts can be made 
to respond similarly to a social challenge. 

95 . They were, however, very vague on the details, and in their 
belief that a community system is at present in operation in the Scandin¬ 
avian countries (sec. 653) they were mistaken. 

96 . Some modern States, like India, have clearly adopted the principle 
of the equality of sexes, of equal opportunity for all and of the care, 
maintenance, and education of children, in accordance with the prin¬ 
ciples of modern Western societies. (See Indian Constitution, Arts, 15, 
23, 24, and others.) But the translation of these principles into reality, 
in a society struggling against a centuries-old tradition of caste, sex, and 
other discriminations, will, of course, take a long time. 

97 . See New York Domestic Relations Law, para. 70, giving the 
court power to determine, on habeas corpus, for a child detained by a 
parent, in regard to the custody of the child, ‘what is for the best 
interest of the child, and what will best promote its welfare and liappiness 
and make award accordingly’. Sec also the English Guardianship of 
Infants Act of 1925, s. i. which regulates the powers of custody in similar 
terms. 

98 . Sec. 1626 BGB as amended. 

99 . Sec. 1631 BGB as amended. 

100 . Campbell v. Campbell (1942) 200 S.C. 67, 20 S.E. 2nd 237. 

101 . See the survey in Porter v. Powell, 79 Iowa 151, 44 N.W. 295 
(1890). 

102 . Report of the Royal Commission on Marriage and Divorce, 1956, Sec¬ 
tion 560. 

103 . e.g. the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, the Matrimonial Causes Act, 1950, s. 26, or the 
National Assistance Act, 1948, s. 42, under which the National Assistance 
Board may take over the liability for maintenance and recover the cost 
of assistance from the parents. 

104 . Sections 1360, 1360a BGB as amended. In Scotland, as distinct 
from England, the common law imposes upon the parents the liability 
to aliment their children in so far as they arc able. 

105 . Sec Kehey v. Kehey, 200 Ga. 41, 36 S.E. 2nd, 155 {1946) and the 
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note in Jacobs and Goebel, Cases and Materials on Domestic Relations^ 3rd 
cd., 1952, p. 1040. 

106 . Bonner v. Surman^ 215 Ark. 301, 220 S.W. 2nd, 431 (1949). 

107 . Sec note in Jacobs and Goebel, op. cit., p. 1041. 

108 . The wife conducts the household in her own responsibility. She is 
entitled to engage in gainful w’ork {erwerbstdtig), in so far as this is com¬ 
patible with her obligations in marriage and in the family. 

109 . Section 1356 BOB as amended in 1957. 

110 . Section 1360 BGB as amended in 1957. 

111 . Though not under the National Assistance Act of 1948. 

112 . loc. cit. n. y, supra. Section 568. 

113 . loc. cit., Section 567. 

114 . R.S.F.S.R, Code, 1926, Sections 42, 48 to 50, 54 to 55. 

115 . See Hazard, Law and Social Change in the U.S.S.R., p. 258 

116 . Robbins and Deak, ‘'I'he Familial Property Rights of Illegiti¬ 
mate Clhildren, A Comparative Study’ (1930) 30 Col.L.R. 308; reprinted 
in Selected Essays on Family Law, op. cit., pp. 728 et seq. 

117 . Report, Sec. 1180, 

118 . No exclusion of children conceived or born in adultery appears 
to be considered in any of the American statutes. See, e.g. New York 
Domestic Relations Law, para. 24: ‘all illegitimate children whose par¬ 
ents have heretofore iniermarried or wlio shall hereafter intermarry 
shall thereby , . . become Icgiiimau' for all purposes . . . ’ In France, 
various laws from 1907 to 1924, revoked by legislation of the Vichy 
Republic, and restored in 1945, have introduced the legitimation of 
children of adultery, though some writers, like the majority of the Royal 
Commission, deplore such laxity (see the note in Carbonnier, Droit 
Civil, V’ol. I, 1955, p. 554). No restriction exists in German law (sec. 
1719 BGB) except where the husband of a wife who conceives in adultery 
omits to contest the legitimacy. In that case, the child is a fully legitimate 
isjiuc of the former marriage and suflers no hardship. 

119 . For details, see Magnusson, Norwegian Law of Illegitimacy (1918), 
U.S. Children’s Bureau, Legal Scries No. i, Pub. No. 31; also, Robbins 
and Deak, op. cit., pp. 745 ct seq. 

120 . See, for example, the various procedures available for applica¬ 
tions for adoption orders under the British Adoption Act, 1950. 

121 . In German law, this whole sphere of judicial activity is termed 
freiwillige Gerichtsbarkeit, 

122 . Married Women’s Property Act, 1882, s. 17. 

123 . See, for example. Section 1631, German Civil Code, as amended 
in 1957. 

124 . New Zealand, Sweden, the United Kingdom, the U.S.S.R, 

125 . While voluntary group insurance, through Blue Cross schemes 
and the like, now covers substantial parts of the population in Canada 
and the United States, it docs not cover, at least in the U.S.A., 
ordinary doctor’s or dentist’s bills. Moreover, many forms of diseases 
are excluded from coverage. The burden for the individual family 
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remains very considerable. Why it should be beyond the province of the 
State to insure a minimum health standard for its people - as maintained 
by the organized medical profession in both countries - is no more 
intelligible than opposition to compulsory school education. 

126 . cf. Kahn-Freund, op. cit., p. 305. See, however, the Report of 
the Royal Commission, above, p. 201, n. 75. 

127 . For details, see Kahn-Freund (1953) 16 148 et seq., 164. 

128 . W. Tucker Dean in W. Friedmann (ed.) Matrimonial Property 
Law, p. 361. 


8. FREEDOM OF TRADE AND POLICY 

1 . The ambiguity of the concept was dramatically illustrated in the 
Australian Bank Nationalisation Case (76 C.L.R, i (1948); 79 C*L»R. 497 
(1949)), where the Australian High Court interpreted sec. 91 of the 
Australian Constitution: *... shall be absolutely free* as meaning not 
just lack of restriction on the volume of trade between the states of 
Australia, but freedom from Government restriction, and therefore 
entailing invalidity of Commonwealth legislation nationalizing the 
banks, despite the power of the Commonwealth to legislate in matters 
o£ banking. The Privy Council refused to disturb the judgement. 

2 . See for further details, Hazard in Friedmann (ed.). The Public 
Corporation (1954), pp. 374 ct seq. 

3 . ibid,, pp, 108 et seq. (Drago), pp. 162 et seq. (Friedmann), and pp. 
542 et seq. 

4 . New Zealand attempted, in the Commercial Trust Act, 1910, 
entitled ‘An Act for the Repression of Monopolies in Trade or Commerce *, 
a more direct attack on monopoly and restrictive practices. The Act, 
which was inspired by distrust of foreign oil and meat interests and com¬ 
parable in conception to the Sherman Act, was effectively killed by the 
judgement of the Privy Council in Crown Milling Co, v. The King [1927] 
A.C. 394. In that case, the Privy Council held that a flour mill cartel 
in the form of a company empowered to fix prices, regulate production, 
eliminate comf)etition between flour mills, and apply coercive measures 
against outsiders had not been shown to be ‘contrary to the public 
interest *. The irony of this judgement, which did of course, by implication, 
strike a decisive blow for restrictive practices, lies in the celebrated 
phrase of Lord Finlay that ‘it is not for this tribunal nor for any tribunal, 
to adjudicate as between conflicting theories of political economy’ (ibid., 
p. 402). For an analysis, sec Robson, in Robson (ed.). New Zealand, 
the Development of its Laws and Constitution (London, 1954), pp. 197 et 
seq. 

|jp.jr, 5 . Griinfeld in Friedmann (ed.), Anti^Trust Laws, A Comparative 
Symposium (1956), pp. 342 ct seq. 

6. Until the end of 1955 it had delivered ten major Reports dealing 
with dental goods, cast iron, rainwater goods, supply of electric lamps, 
insulated electric wires and cables, insulin, matches, impelled timb^, 



N<ytes to pages 2 a2S: Freedom of Trade 421 

calico printing, and supply of buildings in the Greater London Area. The 
last Report, as distinct from the others, dealt with a general practice, 
that of collective discrimination, exclusive dealing, collective boycotts, 
aggregated rebates, and other discriminatory practices. 

7 . This new principle of compulsory registration of listed restrictive 
practices follows the example of the Scandinavian countries, in particular 
Norway, which have for some years made this principle of publicity the 
cornerstone of their anti-cartel legislation. See for details EckhofF, in 
Friedmann (ed.) Anti-Trust Laws (1956), pp. 281 et seq.; further on 
Sweden, Bolin, ibid., at pp. 319 et seq.; and on similar laws in the Nether¬ 
lands, Verlorcn van Themaat, ibid., pp. 258 et seq. Registration of 
restrictive agreements, under the auspices of the Cartel Office, has also 
become a major feature of the German Anti-trust Act {Wettbewerbs^ 
gesetz) of 1957, replacing in part the principle of absolute invalidity of 
agreements in restraint of trade, which dominated the earlier drafts. 

8. A similarly mixed court is established by the South Africa Act of 
1955; see Friedmann (ed.) Anti-Trust Laws (1956), pp. 308 et seq. 

9 . Re The Agreement between the Members of the Chemists^ Federation [1958] 
3 All E.R. 448. 

10 . Re The Tarn Spinner*s Agreement [1959] i All E.R. 299. For a similar 
decision on the minimum-price scheme of blanket manufacturers, see Re 
Blanket Manufacturers' Association [1959] i All E.R. i. 

11 . A similar effect may flow from the new German WettbewerbsgesetZi 
which compels the notification or registration of thousands of agree¬ 
ments that have never been challenged before. 

12 . See pp. 26 et seq, 

13 . ‘(0 Every one who conspires, combines, agrees or arranges with 
another person 

{a) to limit unduly the facilities for transporting, producing, 
manufacturing, supplying, storing or dealing in any article, 

(6) to restrain or injure trade or commerce in relation to any article, 
(r) to prevent, limit or lessen, unduly, the manufacture or produc¬ 
tion of an article, or to enhance unreasonably the price thereof, or 
{d) to prevent or lessen, unduly, competition in the production, 
manufacture, purchase, barter, sale, transportation or supply of an 
article, or in the price of insurance upon persons or property is 
guilty of an indictable offence and is liable to imprisonment for two 
years, 

‘(2) for the purposes of this section, “article** means an article or 
commodity that may be a subject of trade or commerce. 

*(3) This section does not apply to combinations of workmen or 
employees for their own reasonable protection a.s workmen or employees.* 

14 . For a detailed survey and analysis, see Timbcrg, op. cit., pp. 403 
et seq. 

15 . On this point, see Friedmann, 33 Can,Bar Rev, 133, pp. 142 et seq. 

16 . For a detailed analysis, sec the articles of D. Gordon Blair and 
S. Timbcrg in Friedmann, op. cit,, pp. 3 et seq., 403 et seq.; also, 
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Friedmann, ‘ Monopoly, Reasonableness and Public Interest in the 
Canadian Anti-Combines Law’ (1955) 33 Can.Bar Rev. 133. 

17 . U.S. V. Standard Oil Co., 221 U.S. i (1911). 

18 . U.S. V. Aluminium Co. of America, 148 F. 2d 416 (C.C.A. 2nd 1945). 

19 . American Column and Lumber Co. v. United States, 257 U.S. 418 (1921), 
pp. 418-19. 

20 . The Australian Commonwealth Court of Arbitration, composed 
of three judges, has, however, never hesitated to take and appraise 
voluminous economic evidence before coming to its decisions on such 
momentous matters as a forty-hour week or a minimum wage. See on 
the organization and function of the court, Sawer in Paton (ed.), The 
Commonwealth of Australia, Vol. 2 of The British Commomveallh, The 
Development of Its Laws and Constitutions (London, 1952), pp. 289 et seq. 

21 . See the figures given by Adelman, ‘ The Measurement of Indus¬ 
trial Concentration*, Review of Economics and Statistics, V’^ol. 32, No. 4, 
p. 289. 

9 . CORPORATE POWER, THE LAW, 

AND THE STATE 

1 . Maitland, ‘The Unicorporate Body’, in Selected Legal Essays 

(1936), 135-6. 

2 . Maitland, ‘Trust and Corporation’, in ibid., 182-3. 

3 . ibid., 207. 

4 . In a recent sample, taken in the United States, 2,262 out of 2,981 
foundations were found to be incorporated, Rich, American Foundations 
and Their Fields, xvii (7th ed., 1955). For an analysis of the developments 
which have, despite the partial approximation of the status of an unincor¬ 
porated association to that of a corporate legal person and despite the 
versatility of the trust, led in England to the increasing use of the incor¬ 
porated charity (company limited by guarantee), see Gower, Modern 
Company Law (2nd ed., 1957), pp. 12, 172. 

5 . See Carnegie, Share the Wealth (1895). 

6. According to an article, ‘How to Have your Own Foundation’, 
Fortune (Aug. 1947), pp. 108, 109, the Treasury Department estimated 
that there were then in the United States more than 10,000 foundations. 
Six years later, a Report of the Select Committee to Investigate Foundations, 
H.R. Rep. No. 2514, 82d Gong,, 2d Scss. (1953), estimated the number 
of tax-exempt fotmdations and organizations at over 30,000, and their 
gross endowments at about 7 billion dollars. But only between 60 and 
100 were estimated to have assets of 10 million dollars or more (excluding 
colleges, universities, and religious organizations), ibid., at 2. Rich, op. 
dt., supra, note 4, xix-xxii, estimates that 78 foundations, each with 
assets of more than 10 million dollars, had a total capital of 3.1 billion 
dollars. This is almost certainly an underestimate, as the assets of the 
Ford Foundation, are listed as below 500 million dollars. They are now 
estimated at more than twice this amount. 

7. There are, however, also numerous examples of smaller foundations 
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whose main purpose is to secure an income for dependants from a less 
highly taxed capital fund. 

8. cf. Fortuney supra, note 6; also an excellent note, 34 Va.LMev: 182 
(1948). 

9 . The limit is 10 per cent or, in certain cases not generally applicable 
to foundations, 20 per cent for individual donors and 5 per cent for 
corporate donors. 

10 . cf. Gower, op. cit., supra, note 4, 171 et seq. 

1 1 . Political rivalries have led to such legislation in the Province of 
Ontario, Canada. 13 Geo. 6, c. i o (1949). The owner ofa successful Liberal 
newspaper established a charitable foundation in which he vested the 
bulk of his shares. The founding members and controllers were the 
management and editors of the newspaper. Political opposition was 
largely responsible for an Act providing that, except for religious 
organizations: 

Wherever any interest in any business that is carried on for gain or 
profit is given to or vested in any person in any capacity for any 
religious, charitable, educational or public purpose, such person shall 
dispose of such portion thereof that represents more than a ten per 
centum interest in such business. 

Such disposal must be carried out within seven years after the interest was 
vested, unless the Supreme Court extends the period. 

12 . For detailed calculations, see Fortune, supra, note 6, at 109, 140. 

13 . Tt is this peculiar circumstance ~ retention of control - which largely 
explains tlie emergence of family foundations as the dominant feature on 
the foundation scene today. Men who have built successful enterprises 
and seen tlie value of their equity swell have sought, naturally, to keep 
control with the family. They have accordingly established charitable 
family foundations, minimized their tax, enjoyed the satisfaction of 
promoting good works, and retained practically all but the dividend 
benefits of ownership. Such persons, it has been said, actually do not give 
away their property at all, but only the income thereon ~ though this is 
perhaps an overstatement.’ Note, 34 Va.L.Rev, 182, 188 (1948). 

14 . cf. in particular Bcrle and Means, The Modern Corporation and 
Private Property (1932); Renner, Institutions of Private Law (Kahn-Freund 
ed., 1949); and such more general analyses as Arnold, The Folklore of 
Capitalism (1937), and Burnham, The Managerial Revolution (1941). 

15 . cf. the examples given in Fortune, supra, note 6. Recent legislation 
has, however, put obstacles in the way of certain obvious devices of this 
kind. See Int. Rev. Code of 1954, §§ 503-14. 

16 . For a discussion of tax reform proposals, see Latcham, * Private 
Charitable Foundations, Income Tax and Policy Implications’, 98 
U,Pa,L,Rev. 617 (1950). 

17 . Note, 34 Va.L,Rev, 182, 193-4 (194B); see Latcham, supra, note 
16. The advantages of incorporation for ihe American type of founda* 
tion have been formulated as follows: 
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‘The advantages of the corporate form are many. In several stata 
cacemption of the property of charitable institutions from taxation is 
limited to incorporated organizations. Also, corporations may gen¬ 
erally be created for perpetual duration, thus eliminating questions 
as to reversion or the didiculties occasioned by death of an individual 
trustee. Furthermore, where there are restrictions upon the investment 
of trust funds, they may l)c found inapplicable to corporations or 
subject to removal by charter or by-laws. The principal advantage, 
however, is undoubtedly the insulation of the “ trustees’* from personal 
liability.’ Note, supra, at 195. 

18 . A testator devised to a foundation established by his will a 
ceramics manufacturing business. Tlie income of the foundation was to 
go to the promotion of the ceramic arts, but a sum actually exceeding 
its average income was to be paid to the testator’s wife for five years. The 
foimdation was held charitable. Edward Orton, Jr, ‘Ceramic Founda¬ 
tion’, 9 r.C. 533 (1947), 34 Va.L.Rev, 225 (1948). 

19 . In this respect the combined effect of the numerous small founda¬ 
tions established by small and medium-sized business firms or wealthy 
individuals should not be underestimated. In the United States tliousands 
of small firms and affluent individuals establish ‘research’ foundations 
with small amounts of capital. Both the initial capital and the annual 
appropriations, even if they only amount to a few thousand dollars, are 
diverted from the coffers of the State into a multitude of private or 
semi-private channels. 

20 . See text at note 13, supra. 

21 . Sec Berle, The aoth Century Capitalist Revolution, Chap. Ill (1954). 

22 . Many research foundations set up by major industrial corporations 
are largely devoted to the training of scientists and may well be regarded 
as a kind of self-insurance, though the benefits are not likely to be con¬ 
fined to the one corporation. Insurance of the maintenance of a flow of 
trained scientists and engineers is one of the basic requisites for the 
further development of industry. 

23 . In that respect they differ from the many small foundations which, 
as described above, are often thinly disguised ways of diverting income 
from the tax Collector to the family. 

24 . cf. The Report of the Select Committee to Investigate Foundations, supra, 
note 6. 

25 . Thus a number of grants made by the Ford Foundation have 
undoubtedly a major share in the remarkable increase of cultural and 
social relations between the United States on the one part and India 
and the Middle East on the other. 

26 . The eight points on which the educators conctirred are: (i) 
colleges and universities have a deep obligation to society; (2) they have 
an obligation to give to corporation executives an adequate understand¬ 
ing of their nature, purposes, and internal operations; (3) the form of 
corporate giving most useful to the college or university is unrestricted 
gifts; (4) gifts for special projects should not impose a Iddden cost upon 
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the imtitution; (5) corporation gifts for any purpose otheriteTt^ 
advancemciit of learning through independent teaching and research 
should not be accepted; (6) scholarship programmes can be operated 
more effectively by universities and colleges than by corporations them¬ 
selves; (7) gifts of equipment are most welcome but should not be 
tied to advertising programmes; (8) corporations deserve and should 
receive appropriate and public aclmowledgcinent of tlieir support from 
the beneficiary institutions. 

27 . Some time ago there was some concern whether the actions of the 
Fund for the Republic, a $15,000,000 foundation established as an 
independent institution by the Ford Foundation and accused repeatedly 
of excessive ‘liberalism’ and promotion of ‘subversive’ causes, might 
affect the sale of Ford automobiles. 

28 . United States v. Aluminium Co., 148 F. 2d 416, 423 (2d Gir. 1945). 

29 . In recent years the tendency has been to conclude five-year or at 
least three-year agreements in which the right to strike is suspended for 
the duration in consideration of a number of benefits, including pensions 
and social security. 

30 . For a more detailed account and criticism of the Hegelian 
philosophy of State and law, sec Friedmann, Legal Theory^ 114-27 (4tli 
cd. igfio). 

31 . 7 ’he most brilliant analysis of the socijil basis of the Nazi State is 
that of Neumann, Behemoth (2nd ed. 1944). See also Fraenkel, The Dual 
State (194O* 

32 . In the overwhelmingly Catholic environment of such countries as 
Italy, Portugal, and Spain, the influence of the Church is vital. Apai't 
from its own organization, it operates largely through the other major 
social groups, such as landowners and industrialists. 

33 . See Galbraith, American Capitalism (1925). 

34 . Latham, The Group Basis of Poliliesy 37 (1925). 

35 . This approach, suggested in an earlier veniion of this chapter, 
published in 57 C0LL.R, 155 (1957), is developed by Miller in ‘The 
Constitutional Law of the Security State’, 10 Stanford pp. 645 et 
scq. 

36 . See the example given in Berle, The 20th Century Capitalist Revolu- 

tion, 54 (1954)- 

37 . See the English wartime decisions of Howard v. Inland Revenue 
Commrs [1942] i K.B. 389, 397; LatUla v. Inland Revenue Covmrs [1943] 
A.G. 377. 

38 . See Leverve v. Inland Revenue Commrs, [1928] A.C. 217. 

39 . For further discussion of this problem, see pp. 369 et scq, 

40 . It is not believed that the analysis of the relationship between 
State and social groups in modern democracy given above is basically 
at variance with Earl Latham’s brilliant analysis of‘Group Conflict and 
the Political Process’ given in his Group Basis of Politics, Chap, i (1952). 
Rather, it stresses a different aspect of that relationship. In Professor 
Latham’s analysis, the ‘public groups’, while endowed witli ‘officiality*^ 
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i.c. tlie power to exercise against all groups and individuals certain 
powers which they, in turn, may not exercise against the official groups, 
themselves form a social force, or rather a conglomerate of social forces 
struggling with each other as well as providing compromises between the 
conflicting pulls of private social gi oupings. To that extent, Latliam’s 
analysis seems to agree with the theory of the pluralists that tlie State is, 
itself, one of a number of social associations, such as churches, corpora¬ 
tions, and trade unions, with w'hich it has to compete for the allegiance 
and obedience of the individual. That each of the various groups of 
officialdom has its own social pull within the fabric of organized demo¬ 
cracy is indeed evident from Professor Latham’s own analysis of the 
struggle about the basing point legislation of a few years ago or, again, 
from the melancholy liistory of the proposed Missouri Valley Authority, 
which, despite the obvious need for official action, has been defeated 
time and again not only by the pressure of the private power lobby, but 
also by conflicts between various governmental organizations, each 
jealous of its own prerogatives. What is stressed in the text is that granted 
all the conflicting pulls between social groups and within tlie official 
family of the State, it becomes at times, though usually only in times of 
emergency, the articulate expression of something more than a com¬ 
promise between the various social groups within the State, the articula¬ 
tion of a national public policy. Wc have tentatively called this the 
‘reserve function’ of the State. This is probably not far removed from the 
recent analysis of Kenneth S. Carlston which describes the State as 
‘the ultimate organization of the national society, since it is character¬ 
ized by a common acceptance of a certain authority and by the fact that 
its members identify themselves with it ’: Carlston, Law and Structures of 
Social Action^ 65 (1956). 

41 . Drucker, The Concept of the Corporation (1946). 

42 . ibid., 6-7. 

43 . Lilicnthal, Big Business (1952). 

44 . This view of competition won an important judicial triumph 
when a four to three majority of the Supreme Court dismissed a suit 
brought under see. 2 of the Sherman Act by the Department of Justice 
charging du Pont with the monopolization of interstate commerce in 
cellophane: United States v. E. L du Pont de Nemours & Co.^ 351 U.S. 377 
(1956). The majority held that, although du Pont controlled 75 per cent 
of United States cellophane production, and the only other producer 
had cross-licensing agreements with du Pont, the availability of alterna¬ 
tive products such as glassinc or wax paper, whose combined sales 
greatly outstripped cellophane in the ‘relevant market’, excluded 
monopolization in the sense of sec. 2. The minority denied that the 
alternative products were in any w^ay competitive with cellophane. 

45 . Galbraith, American Capitalism (1952), 

46 . Berle, The 20th Century Capitalist Revolution (1954). 

47 . On the other hand, the rise of automobile prices during a serious 
depression in 1958 was attributed by many economists to the ability of 
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the Big Three ‘to impose administered prices’ on the community in 
‘partial disregard of’ the laws of supply and demand. The industry 
countered by pointing to the inflexibility of labour costs in the age of 
collective bargaining. Sec ‘Administrative Prices’, Hearings before the 
Sub- 0 )mmittcc on Antitrust and Monopoly of the Committee on the 
Judiciary, U.S. Senate, 85th Congress, Second Session, 1958 (S.Res. 57 
and S.Res. 231). 

48 . For a striking British counterpart of this philosophy, see the 
remarks of Lord Citrine, Chairman of the British Electricity Authority, 
a statutory public monopoly, and a former prominent trade union 
leader, as reported in The Economist^ 14 July 1956, p. 149. Industrial 
statesmanship and the community’s insistence on proper disclosure of 
the operations of huge undertakings - public or private - are, according 
to Lord Citrine, reasonable guarantees against abuse of power. 

49 . See further on this point Section VIII, infra, 

50 . For a stinging criticism of the apotheosis of the modern corporation, 
implicit in the oversimplifications of the theories of Galbraith, Lilienthal, 
and Berle, see Latham in 47 Am.Econ.Rev, (1957), pp. 303 et seq. 

51 . Seejaff< 5 , ‘Law Making by Private Groups’, 51 Harv.L.Rev, 201 
(1937); Wirtz, ‘Government by Private Groups’, 13 iM.L.Rev, 440 

(1953)- 

52 . A term used by the late Austrian jurist, sociologist, and statesman, 
Karl Renner, in Renner, The Institutions of Private Law and Their Social 
Function (Kahn-Freund ed. 1949). 

53 . As Professor Berle points out, the giant corporations today in¬ 
creasingly finance themselves out of tneir own capital assets. They are 
less and less dependent on investment bankers, although the latter play a 
decisive role for small businessmen and farmers. Berle, The 20th Century 
Capitalist Revolution^ 35 (1954). 

54 . See text at note 29, p, 239, supra. 

55 . In West Germany the powerful central trade union organization 
has begun to make major industrial investments, for example, in the 
film industry. In Great Britain, the trade unions have, for many years, 
held 49 per cent of the shares in a national Labour daily, the Daily 
Herald. On the whole, however, the financial (and general) influence of 
organized labour in press, radio, the film industry, and other opinion¬ 
making media of conununication is remarkably weak. It should, how¬ 
ever, be noted that, outside the United States, radio and television are 
almost everywhere either wholly or in part operated by the government 
or public corporations. These media of public communications are not, 
therefore, under the financial control of private entrepreneurs and, 
indirectly, of the sponsors of programmes. In 1956 the mine owners and 
the United Mine Workers - which is outside the A.F.L.-G.LO. organiza¬ 
tion - set up a joint shipping company to promote export of American 
coal overseas. This is a remarkable joint capital venture, but one which 
remains strictly within the traditional objectives of American unions - 
namely, the promotion of immediate economic interests. That this is now 
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sometimes done by joint action between employers and union is in line 
with many other current developments. 

56 . In so far as the A.FX. has a political philosophy, it is strongly 
anti-Socialist. See the manifesto issued by the New York State Associa¬ 
tion of Electrical Workcrs-A.F.L. against the Niagara Public Power Bill, 
N.r.Timcs, 8 July 1956, § 4, p. E7. 

57 . cf. the conflicting statements by Meany (A.F.L.) and Reuther 
(C.I.O.) on Indian ‘neutralism*. 

58 . In Great Britain the Trades Union Congress is the major organiza¬ 
tional and financial backbone of the Labour Party. In pre-war Germany, 
the larger ‘Free Trade Unions’ were linked with the Social Democratic 
Party, the smaller ‘Christian Unions* with the Catholic Centre Party. 
Since the last war, the reorganized and unified Trade Union Organiza¬ 
tion has had no direct links with any party, but the indirect and personal 
links with the Social Democratic and Christian Democratic Parties 
respectively are strong. 

59 . For a detailed account of the Soviet public corporation, see Hazard 
‘The Public Corporation in the U.S.S.R.*, in 77 te Public Corporation, 
374-409 (Fricdmami ed. 1954). 

60 . In June 1956 a report made for the International Bank for Recon¬ 
struction and Development by an economic mission led by Mr Thomas 
H. McKitterick, Vice-President of one of America’s leading banks, 
acknowledged that economic development in India would, at the present 
stage, be impossible without a great deal of government enterprise, 
although the share of private enterprise should be increased. 

61 . On the other hand, its‘parent, Canadian National Railways, is a 
product of necessity: the amalgamation, in 1919, of a number of bank¬ 
rupt railway lines which the State had to take over in order to maintain 
an essential national service. 

62 . For detailed analyses of the place and organization of tlic public 
corporation, see The Public Corporation (Friedmann ed. 1954), in particu¬ 
lar Hodgetts, 51-107 (Canada); Drago, 108-37 (France); Friedmann, 
162-89 (Great Britain); Comparative Survey, 539’-94. 

63 . For a good survey and data, sec a recent German study, Hoffmann, 
Die landlichen Elektrizitatsgenossenschaften in den U.S.A, (1954). 

64 . India, Burma, Turkey, Mexico, among others, are undertaking a 
number of development projects through joint ventures with American, 
Bridsh, German, and Japanese industrial interests. An example of a 
partnership between a government, foreign private interests, and inter¬ 
national agencies, is the recently established International Credit and 
Investment Corporation of India. 

65 . For details, see Muggia, ‘The Public Corporation in Italy*, in 
Tfu Public Corporation, 244-66 (Friedmann ed. 1954). 

66. For a recent account, see Fischer, ‘Problems Arising From Co¬ 
determination in Western Germany*, Transactions of the Third World 
Sociological Congress, International Sociological Association, 204 (1956). See also 
MaePherson, ‘Co-determination: Germany’s Move Toward a New 
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l^onomy*, 5 /«£ & Lab,ReLRev. 20 (1951); MacPherson, *Co-dctermina- 
tion in Practice’, 8 Ind, & LabMel.Rev. 499 (1953), and Shuchnian, 
Co-determination (1957), for a generally positive appraisal of the effect of 
co-determination on management-worker relations. The statutes govern¬ 
ing this matter arc of 21 May 1951 {BundesgesetzbL I, 347) and 7 August 
1956 {BundesgesetzbL I, 707). 

67 . It is doubtful that this German experiment will have any appeal 
in other countries (especially in the Anglo-American world), although 
Professor Carlston thinks otherwise. Garlston, Law and Structures of 
Social Action, 269-71 (1956). The British trade-union movement would 
see in it a threat to its party position in the collective bargaining process, 
which it has maintained even in regard to the public corporations. This 
would apply even more emphatically to the American labour unions. 
T’hc so-called ‘ partnership ’ arrangements which have resently been the 
subject of some public discussion in Great Britain arc only profit-sharing 
arrangements, giving employees either a bonus or a limited capital share 
in the enterprise. Unlike the German Mitbesiimmungsrecht, they do not 
purport to alter the pattern of management and control. Nor is it likely 
that the Pension Funds established by a growing number of corporations 
in the United States will greatly affect the power of management. Al¬ 
though these Funds, created for the benefit of employees, are becoming 
increasingly important institutional investors in the common stock of the 
leading corporations, few of them have acquired controlling interests. 
The tendency has been cither to abstain from voting, or 10 vote with the 
management. Certainly there have been few signs oi‘ employee owner¬ 
ship of stock through pension funds leading to a form of Mitbestimmungs- 
recht. (See Tilove, Pension Funds and Economic Freedom {Fundfor the Republic, 
1959 )^ P* 64 and/>awjm.) 

68. See pp. 222 et seq. 

69 . According to an estimate made by Professor Adclman, *The 
Measurement of Industrial Concentration’, The Review of Economics and 
Statistics, No. 4, November 1951, p. 289, in the United States - the one 
country that has consistently enforced anti-trust legislation for sixty-five 
years - 139 corporations as of 1947 owned 45 per cent of all industrial 
assets. 

70 . According to the Report of the Attorney-General's Committee to Study 
the Anti-Trust Laws, 354 (1955), there arc only twenty-four litigated cases 
in which decrees requiring divorcement, divestiture, or dissolution w'crc 
entered. Three of these involved single firm monopolies, twenty a com¬ 
bination of corporations \mited by common-stock control, and one a 
combination of separate corporations. In the most important of the 
monopoly case, the Alcoa cases, the ‘ divestiture ’ part of the judgement was 
not executed, because the equity decree considered that the advent of 
two competitors had eliminated the monopoly and the abuse against 
which the judgement was directed: United States v. Aluminium Co*, 91 
F«Supp. 333 (S.D.N.Y. 1950), on remand from 148 F. 2d 416, 445-8 (2d 
Gif. 1945). 
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10. INDIVIDUAL FREEDOM, GROUP 

CONTROL, AND STATE SECURITY 

1. Sec pp. 231 ct scq. 

2 . This problem was adumbrated in die present author’s Law and 
Social Change in Contemporary Britain (1951), pp. 142 et seq., and the 
beginnings of a new trend were noted at pp. 46 et scq. 

3 . See, for comparative data, Friedmann (ed.), Anti-Trust Laws ( 1 956), 
PP* 329 ct seq. (Sweden); pp. 368 et seq. (U.K.); pp. 444 et seq. (U.S.A.). 
Anti-trust does, however, apply where labour colludes with employers 
in exclusionary practices. Sec Tirnberg, ibid., p. 444. 

4 . The British Nationalization Statutes recognize this position by 
conferring upon the Boards or Commissicjns power and the duty ‘to 
seek consultation with any organization appearing to the Commission 
to be appropriate, with a view to the conclusion between the Commission 
and that organization of such agreements as appear to the parties to be 
desirable, ... for the settlement by negotiation of terms and conditions 
of employment’, (e.g. Transport Act, 1947, s. 96.) 

5 . The distinction between ‘closed shop* - wliich is now prohibited - 
and ‘union shop’ - which is normal in most industries rec|uiring skilled 
labour - is a fine one and hardly intelligible to Europeans. A ‘closed 
shop’ requires the employer to hire his employees exclusively from the 
bargaining union (which, in some cases, as in the printing and l)uilding 
trades, combines in effect the functions exercised by trade unit^ns and 
Handicraft Chambers on the Continent, somewhat like a modern version 
of the medieval guilds; for it is a bargaining agent as well as the exclusive 
trainerandjudgeoftheskillrequiredintheparticular trade). A ‘ union-shop * 
agreement permits the employer to recruit employees anywhere, provided 
they join the bargaining union within thirty days. The latter >vfadd be 
regarded as a ‘closed shop’ outside the United States, and certainly be 
considered [illegal in the Continental systems noted at p. 257. For an 
American view to the effect that there is ‘precious little difference* 
between the two types of agreement, sec Mulvoy, ‘The Taft-Hartley Act 
in Action’, 15 U of Chicago L.Qj. (1948), p. 619. However, the distinction 
is of considerable importance in cases of monopolistic control over a cer¬ 
tain trade by a combination of a closed union and a closed shop. For, in 
such cases, the ‘union-shop’ agreement, but not the ‘closed-shop’ agree¬ 
ment, jjcrnaits the outsider to obtain employment by joining the union. 

6. cf. the cases quoted at 64 Harv,L,R, (1951), pp. 829 et scq. 

7 . cf. Remolds v. Shipping Federation [1924] Ch. 28. 

8. Such a view is endorsed by Lord Justice Denning (as he then was) in 
his speech to the American Bar Association as reported in U,S, News & 
World Report, 16 September 1955, p. 142. It is, however, contrary to the 
Reynolds^ case (see note 8), and to certain dicta of Lord Wright in Crofier 
Hand Woven Harris Tweed Co, v. Veitch [1942] A.C. 435. See further, 
Kahn-Freund in System of Industrial Relations in Great Britain (ed. Flanders 
& Clegg, 1954), p. 113. 
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9 . ‘Compulsory Unionism in Europe*, 5 American Journal of Compara¬ 
tive Law (1956), pp. 18 et seq., 26. 

10 . For a comprehensive survey and appraisal of this problem in 
European labour law, see Lenlioff, op. cit. 

11 . Nebraska Constitution (Art. XV, para. 13). For a comprehensive 
survey of state legislation designed to curb ‘unfair labor practices’ by 
unions, see Millis and Katz, ‘A Decade of State Labor Legislation*, 15 U 
of Ohio L.R. (1952), pp. 282 ct seq. In November 1958, six states held 
referenda on constitutional amendments introducing ‘right to work* 
provisions. In all (including the important industrial States of California 
and Ohio) but one of these (Kansas), the amendment was rejected. 

12 . Railway Employees Department, A.F. of L. v. Hanson, 351 U.S. 225 
(1956). 

13 . For the different traditions and approaches of European labour 
laws, see p. 257. 

14 . It was foreseen by Brandeis, a strong champion of Labour, in a 
letter written in 1912 to Lincoln Steffens (quoted from Mason, Brandeis, 
A Free Man's Life (1946), p. 303). 

15 . Clyde W. Summers, ‘Legal Limitations on Union Discipline* 
(1951), 64 Harv.L,R,, pp. 1049 seq., p. 1051. 

16 . J. S. Williams, ‘The Political Liberty of Labor Union Members*, 
32 Texas Law Review (1954), pp. 826 etseq., p. 829. For American 
judicial authority to that effect, see the footnotes to the above-quoted 
articles. 

17 . See General Medical Council v. Spackman [1943] A.C. 627, where the 
House of Lords reversed the removal of a doctor from the medical register 
by tlie Council on the ground of lack of ‘due inquiry*. 

18 . Selected Essays, p. 237. 

19 . Free Church v. Overton [1904] A.C. 515. 

20 . [1919] A.C. 606. 

21 . [1929] I Ch. 602. 

22 . [1951] 2 All E.R. 435. 

23 . The case and the whole situation had been analysed in detail by 
Whitmore, ‘Judicial Control of Union Discipline - The Kuzyeh Case*, 
30 Can.Bar Rev, i (1952). For a more recent survey of British and Cana¬ 
dian cases, sec Sherbaniuk, ‘Actions by and against Trade Unions in 
Contract and Tort*. 12 Univ,of Toronto L.J, (1958), 151 et seq. 

24 . It should be emphasized again that the widespread lack of im¬ 
partial procedures and adequate safeguards for disciplined members is 
not confined to labour unions, but probably general among all kinds of 
clubs. But, as stated earlier, the public significance of union rules and 
their impact on the livelihood of their members is vastly greater than 
that of the normal club. 

25 . Professor Summers has given a most informative survey of consti¬ 
tutional provisions regarding disciplinary powers in his two articles on 
‘Disciplinary Powers of Union*, 3 Ind,Lab,Relations Rev, 483 (1950); 4 
lnd,Lah,Relations Rev* 15(1950). 
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26 . It should be stressed that, by virtue of the Taft-Hartlcy Act (6i 
U.S.C., Chap. 120), the economic penalty of expulsion from the union is 
less severe in the United States than in countries which, like Great Brit¬ 
ain, have little legislative regulation in this field. Under s. 8 (a) (3), only 
expulsion for refusal to pay dues can result in the loss of a job. Violation 
of this limitation may entail reinstatement, back-pay, and, generally, 
restitutio in integrum. 

27. [1954] Ch. 479 (C.A.); [.955] 3 W.L.R. 788 (H.L.). 

28 . They have been analysed by D. Lloyd, ‘Damages for wrongful 
expulsion from a trade union*, 19 Mod.L.R. 121 et scq. (1956), and by 

K. W. Wedderbum, ‘The Bonsor Affair, A Postscript’, 20 Mod.L.R. 105 
(> 957 >- 

29 . Tajf Vale Ry v. Amalgamated Society of Railway Servants [1901] A.C. 
426. 

30 . In Great Britain or the Dominions there would probably be strong 
opposition to any compulsory incorporation of unions, or, indeed, any 
association. A considerable number of American states have enacted 
statutes under which the unions are treated as legal entities for certain 
purposes. (See Millis and Katz, i^U.of Ohio L.R. (1948), pp. 282 et seq., 
306.) A typical provision is that of the Louisiana statute of 1947: ‘Both 
labor organization and employer shall be bound by the acts of its duly 
authorized agents and may sue or be sued as an entity and in behalf of 
those whom they represent in the courts of the State of Louisiana, 
provided that any money judgement against such labor organization, 
whether under this section or otherwase, shall be enforced only against 
the organization as an entity and against its assets and funds, and 
shall not be enforceable against the property of an individual member.* 
Such provisions produce legal results similar to those obtained in Britain 
by the Bonsor case. 

31 . Huntley v. Thornton [1957] i All E.R. 234. 

32 . Summers, 64 Harv.L.R., p. 1101. 

33 . He has apparently since given up this view (34 Texas L.R. 612 
(1956)) and opposes the proposal made by Professor Williams (32 Texas 

L. R. 826 (1954)) for adjudication of union discipline cases by impartial 
arbitrators, or, failing agreement by the union, by the National Labor 
Relations Board. 

34 . Professor Paul Hays, in a note to the author. In a recent paper 
{The Union and Its Members: The Uses of Democracyy New York University 
iith Annual Conference on Labor, 1958), the same author has warned 
against expecting too much of increased legal safeguards for internal 
union democracy. While corruption in unions is widespread, the remedy, 
in Hay’s opinion, lies ‘not so much in improving democracy in unions as 
in improving the operation of the democratic process in the communities 
where these criminals operate, to the end that public officials will be 
elected who cannot be overawed, intimidated or bribed* (p. 46). The 
same paper illustrates vividly the practical importance of the ‘right to 
representation* by many instances where the union representatives 
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deliberately work against the interests of certain individual members 
or groups whom they dislike. 

35 . This can, however, be defeated by amendments of union by-laws, 
specifically precluding remedies for breach of contract. See Wedderbum, 
op. cit., pp. 118 et seq. 

36 . This does nor, of course, affect the legal treatment of discrimina¬ 
tion on racial, religious, or other grounds offensive to the Constitution 
(Fifth and Fourteenth Amendments) or public policy {Shelley v. Kraemer^ 
334 U.S. I (1948); Re Drummond Wreti [1945] 4 D.L.R. 674). 

37 . For a survey, see Timberg, in Friedmann (ed.), Anti-Trust Laws 
(1956), pp. 425 et seq. 

38 . For example, in the relations between newspaper proprietors and 
newspaper vendors. See the English case oiSorrellv,Smith[ig2^] A.C. 700. 

39 . This lack of equality increases greatly, of course, in times of 
economic depression, somewhat comparably to, but probably less so 
than in, the relations between employers and labour. The large unions 
arc usually now able to accumulate in times of prosperity large reserves 
which enable them to hold out in major disputes until cither the com¬ 
panies feel the strain as much as the unions or national interests become 
so strongly involved that public authority intervenes with a compromise 
settlement. But such retailers as automobile dealers or tlie usual middle- 
or small-type business man have seldom reserves large enough remotely 
to equal the vast capital reserves of large corporations, which can tide 
them over periods of crisis. 

40 . The recent Report of the Special Committee on the Federal Loy¬ 
alty Security Programme, set up by tlie Association of the Bar of the City 
of New York (Dodd, Mead & Co., New York, 1956) reports the number 
of private employees co\Trt^d by the Defense Department’s Industrial 
Security Programme as nearly three million. This is based on ofiicial 
testimony. To these must be added over 800,000 long-shoremen and 
seamen, who, under the Port Security Programme - a survival of the 
Second World War security operations - have been subjected to security 
clearance (op. cit., p. 115). 

41 . Sec op. cit., n. 67, p. 142, 

42 . In present Soviet law private law is important. But its field of 
application is not in the vital .sphere of economic relationships. It is in the 
sphere of relationships that surround the daily incidents of life, such as 
accidents (tort), or the sale of products of small-scale activities (surplus 
vegetables, etc.), transfer of private land, or family relationships. 

43 . See pp. 249 et seq. 

44 . Shelley v. Kraemer, 334 U.S. i (1948). 

II. THE GROWTH OF ADMINISTRATION 

AND THE EVOLUTION OF PUBLIC LAW 

1 . e.g. the Swedish railways. 

2 . Sec further pp. 306 et seq. 
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3 . Such as the Interstate Commerce Commission established in 1884, 
followed in the present century by the Federal Trade Commission, the 
Federal Communications Commission, the Security and Exchange Com¬ 
mission, the Civil Aeronautics Board, and the National Labor Relations 
Board, not to speak of the many non-permanent wartime agencies. 

4 . Both these quotations are from a thoughtful address by Richard B. 
McIntyre, Commissioner, Securities and Exchange Commission, 1946-53 
given iDefore the National Association of Securities administrators in 
1947, and reprinted in Gellhorn and Byse, Adminutrative Lawt Cases and 
Comments, 1954. 

5 . McIntyre, loc. cit. 

6. See Soviet Legal Philosophy (ed. Hazard), pp. 120 ct seq.; Friedmann, 
Legal Theory (3rd ed.), pp. 255 ct seq. 

7 . Letter to Kurskii, as quoted in Yudin, Soviet Legal Philosophy (ed. 
Hazard), p. 292. 

8. See further pp. 309 et seq. 

9 . See his Law of the Constitution, loth ed., by Wade (1959), Chap. 4. 

10 . Constitutional History of England (1887), p. 415. 

11 . Such as Jennings {Law and the Constitution), Robson {Justice and 
Administrative Law), Wade (9th ed. to Diccy’s Law of the Constitution), 
Allen {Law in the Making), Hamson {Executive Discretion and Judicial 
Control), and others. 

12 . For a criticism of this narrow conception of‘ordinary* courts, see, 
e.g. Jennings, op. cit., (5th ed.), pp. 312-13. 

13 . See, for England, e.g. Ransom d? Luck, Ltd v. Surbiton B, C. [1949] 
I Ch. 180; and the discussion in the Supreme Court judgements and in 
literature about the scope of the ‘dLscrctionary’ exemption from federal 
tort liability under the Federal Tort Claims Act, 1946, on which see 
further pp. 303 et seq. 

14 . See the famous controversy in German between Baehr, DerReckts- 
staat (1864), who wanted to subject all public law to civil law and pro¬ 
cedure, and von Gneist, Der Rechtsstaat (1st ed., 1868), who advocated 
a system of administrative justice. 

15 . Among many other examples, we might mention, from the judicial 
practice of the Gonseil d*Etat, the doctrine of imprhision, from which, 
unlike the jurisprudence of the Supreme Civil Court, the Cour de Cassa¬ 
tion has developed a system of compensation in public contracts, where 
the equilibrium of the contract has been disturbed by certain outside 
events (see further p. 292), or the decision in the affaire Barel (R.D.P. 
1954* 509)? which quashed the exclusion, by the Minister, from admission 
to the Concours of the ficole Nationale de TAdministation of candidates 
suspected of Communist sympathies. No less significant is the retention 
and s trengthening of the system of administrative justice in West Germany, 
after the Second World War, as a means of restoring the rule of law. This 
was done under the guidance of British and American Military Govern¬ 
ment authorities. 

16 . Sec, for the United States, among others, the treatise on Administra- 
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five Law by K. C. Davis (1951) or Cases and Comments on Administrative Law 
by Gcllhorn and Byse (1954); for England, Griffith and Street, Principles 
of Administrative Law (3rd ed., 1963); for Australia, Friedmann, Principles 
of Australian Administrative Law (1950). 

17 . See Davis, op. cit., p. 2: ‘Administrative law, as the term is here 
used, is limited to law concerning powers and procedures; it docs not 
include the enormous mass of substantive law produced by the agencies.* 
This limitation is accepted by all the leading case-books. 

18 . Such as Walinc, Droit administratif (6th cd., 1957) or Forsthoff, 
Lehrbuch des Verwalturigsrechts (1st vol. Allgemeiner Teil, 7th cd., 1958). 

19 . Discussion of such matters can be found, incidentally, in the cor¬ 
responding American works, e.g. in the discussion of the scope of 
government immunities. 

20 . 103 U.S. 168 (1881). 

21 . It should not, perhaps, be taken too seriously. Madison, one of the 
principal architects of the Constitution, displays a far more realistic 
understanding of the interplay of the different branches of government, 
in his analysis of Montesquieu and the British Constitution {'fhe Federalist, 
Letter No. XLVII). 

22 . Wilson, Constitutional Government in the United States y pp. 56 ct seq. 

23 . Davis, Administrative Law y para. 7. 

24 . Parker, ‘The Historic Basis of Administrative Law: Separation of 
Powers and Judicial Supremacy*, 12 Rutgers L.R, (1958), pp. 449 
et seq. 

25 . Miller, ‘The Constitutional Law of the “Security State”,* lO 
Stanford L.R. 620, 639. 

26 . of. Frankfurter j. in Youngstown Sfieet d? Tube Co. v. Sawyer^ 343 

U.S. 579 (*952). 

27 . .See JafK, ‘The Effective Limits of tlie Administrative I^rocess: A 
Revaluation*, 67 Harv.L.R. 1105 (1954). 

28 . Individual Freedom and Government Restraints, pp. 14 et seq. 

29 . [1942] A.C. 206. 

30 . For a survey, see the Report on the Federal Loyalty-Security 
Programme, prepared under the chairmanship of Professor Elliott 
Cheatham for the Association of the Bar of the City of New York (1956) 
and Ralph S. Brown, Loyalty and Security Employment Tests in the United 
States (1958). See pp, 267 et seq. 

31 . For the development of judicial coimtcrmovcs, sec pp. 262 et seq. 

32 . See Gellhom, op. cit.. Chap. 3. 

33 . On which see Friedmann (ed.), Anti-Trust Laws (1956). 

34 . Forsthoff, op. cit,, pp. 67 et seq. 

35 . Waline, op. cit., §§ 703 et sseq. 

36 . See the list of decisions quoted in Waline § op, cit., § 704, and, in 
particular, the qjfaire Barel, quoted above, note 15. 

37 . Lord MacDermott, Protection from Power (1957), p. 8x. 

38 . National Broadcasting Co. v. United States, 319 U.S. 190, 224 (1943)* 

39 . Waline, Droit administratif (7th ed., 1957, § 683). 
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40 . Jellinek, Vemdtmgsreckt (1932), pp. 37 et seq.j Forsthoff, 
Vemnltmgsrechi (7th ed., 1958), pp. 87 et »eq, 

41 . Sec Trotabas, ^Lts AcUs de gmm&nmnt en matiires dtpl&matiqms\ in 
Reme critique de ligislation €t de jurisprudence (1925), 342, and, for a more 
recent discussion, Waline, op. cit., §§ 322 et seq. 

42 . For a critical discussion of various recent views, sec Waline, op. 
cit. 

43 . Rederiakliebolaget Amphitrite V. The King [1921] 3 K.B. 500. 

44 . Keir and Lawson, Cases on Constitutional Law (3rd cd.), pp. 491 
et seq.; see also Mitchell, The Contracts of Public Authorities (1954), pp. 28 
et seq, 

45 . See Street, Governmental Liability (1953), p. 73. 

46 . Toungstown Sheet & Tube Co, v. Sawyer^ 343 U.S. 579 (1952). 

47 . That this still leaves much scope for divergent judicial interpreta¬ 
tions is shown by Liversidge v, Anderson [1942] A.C. 206. 

48 . Horowitz V, U.S. (1924) 267 U.S. 458. 

49 . [1949] I Ch. 180. 

50 . William Cory & Son, Ltd v. City of London Corpn [1951] 2 K.B. 476. 

51 . ‘Any claim based upon an act or omission of an employee of the 
Government, exercising due care in the execution of a statute or regula¬ 
tion, whether or not such statutt! or regulation be valid, or based upon the 
exercise or performance or the failure to exercise or perform a discretion¬ 
ary function or duty on the part of a federal agency or an employee of 
the Government; whether or not the discretion involved be abused is 
withheld from jurisdiction of the courts’. (S. 2680 («).) 

52 . Dalehite v. U.S., 346 U.S. 15 (1953). 

53 . Indian Towing Co. v. U.S., 350 U.S. 6i (1955). 

54 . Rayonnier w. U.S., 352 U.S. 315 (1957). 

55 . 346 U.S., p. 42. 

56 . K. C. Davis, ‘Tort Liability of Governmental Units’, 40 Minn, 
L.R, 751, 785. 

57 . East Suffolk Catchment Board V. Kent [1941] A.C. 74. 

58 . Indian Towing Co. v. U.S., 350 U.S. 61 (1955). 

59 . Roberts V, Hopwood [1925] A.C. 578. 

60 . The House was apparently unaware that at the time, as now, the 
basic wage had already become the corner-stone of Australian industrial 
law. 

€ 1 . [1925] A.C., at 594. 

62 . This, in contemporary Britain, rather exceptional exliibition may 
be compared to the long line of decisions in which the Supreme Court 
of the United States, for many decades, interpreted the ‘due-process* 
clauses of the Constitution so as to invalidate social legislation - Federal 
and state - which regulated conditions of labour by minimum wages, 
maximum hours, etc. 

63 . Sec, e.g. the wartime decision in Re Decision of Walker [1944] i 
K.B. 644, and the postwar deciston of the Court of Appeal in AxsocigUd 
Provincud Picture Houses, Lid v, WednesinayCofpn [1948] i K.B. 223* 
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64 . Prescott Birmingham Corpn [1954] 3 W,L,R* 990 (G.A.). 

65 . See, among other criticisms, Benjafield, ‘Statutory Discretiom% 
0 . Sydney L,R, (1956), p. 7. 

66. On the question of remedies, see further Chap. 13, pp. 309 et scqt* 

67 . See p. 290. 

68. Sec Davis, 40 Minn»L.R, pp. 786 et seq.; Fleming James, 10 U,of 
Fta.L.R.^ pp. 187 et seq. 

69 . Fisher v. Ruislip U, D. C. [1945] K.B. 584. 

70 . This analysis is in accord with the suggestion made by the present 
author shortly before the decision of the Court of Appeal; see Friedmann, 
‘Statutory Powers and Legal Duties of Local Authorities* (1945) 8 
Mod.L.R, 31, 48. 

12 , GOVERNMENT LIABILITY, 

ADMINISTRATIVE DISCRETION, 

AND THE INDIVIDUAL 

1. DalI.P6*. 1873, 3, 17. 

2 . Mitchell, The Contract of Public Authority (1954) 167, 179-80; sec also 
Street, Governmental Liability (1953); and for a French analysis, Walinc, 
Droit administratif (6th cd. 1957) S. 132 et seq, 

3 . Affaire ipoux Bertiny D. 1956, 433; Affaire Soc. frangaise de Transports 
Gondrand frheSy C.E. 20 avril et ji mai /95(?. ibid., both with note by de 
Laubaderc. 

4 . The so-called clause exorbitante du droit commun. 

5 . See Mitchell, op. cit., p. 184. 

6. See, for example, Affaire Storch, S. 1907, III, 33. 

7 . Conclusion de M. Corneille in Soc, Declarage de Pois:y, S. 1924, III, 2« 

8. Soc. centre electrigucy D. 1932, III, 60. 

9 . Walinc, op. cit,, § 974. 

10 . S. 1916, III, 17. 

11 . For the whole development, see Walinc, op. cit. §§ 979 et seq. 

12 . It has been noted by the advocates of the French droit administratif 
that the Cour de Cassation, the highest French civil court, has never 
recognized anything equivalent to imprivisioHy or, indeed, any form of 
frustration of contract as developed by Continental courts in other 
countries. Sec Mitchell, op. cit. p. 190. 

13 . Sec the comparative studies by Langrod, ‘Administrative Con¬ 
tracts*, 4 Am, J, of Comp. Law (1955), 325, 347 et seq., and by Irnboden, 
Der verwaltungsrechtliche Vertrag (1958), 9-37, which detects a gradual 
growth of the administrative contract in German post-war practice. 

14 . Forsthoff, op, cit., p. 253; Langrod, op. cit., p. 354. 

15 . ibid., p. 221. 

16 . Langrod, op. cit., p. 362. 

17 . Street, op. cit., pp. 81 et seq. But see Mitchell, Contracts of Public 
Authorities (1954). 

18 . Sec, for example, Cherne, Government Contract Problems (1941); the 
chapter ‘Government Contracts’ in Wiliiston, Law of Contracts, Vol. IX, 
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Chap. XII; the recent Symposium on Various Aspects of Government 
Ciontracts in the George Washington L,R.y Vols. 24, 25, q 6 (1956-^8) and 
the articles by Miller, ‘Government Contracts and Social Control’, 
41 VaXM. 27 (1955); Paslcy, ‘The Interpretation of Government Con¬ 
tracts *,25 Fordham L,R. 211(1956). 

19 . For the United States, sec the Tucker Act of 1887; for the United 
Kingdom, see s. i of the Crown Proceedings Act, 1947; and for the Com¬ 
monwealth, see the brief survey in Street, Government Liability y pp. 6 et scq. 
Since then the Canadian Grown Liability Act, 1952-3 {Statutes of 
Canada, Chap. 30, s. 3), and the Petition of Rights Act (RSC, 1952, 
Chap. 158), have made the Federal Government in Canada generally 
liable in contract and tort. 

20 . Major extracts from the General Government Contracts for Building and 
Civil Engineering Works (7th cd.), and from the RJ,B.A. Standard Form of 
Building Contract, adapted for use by local authorities (1950 ed.) arc re¬ 
printed in the Appendix to Mitchell, op. cit., pp. 245 et seq, 

21 . See, for example, the elaborate terms of the Government Contracts 
for Building and Engineering Works, § 3 (A). 

22 . e.g. Reading Steel Casting Co v. U.S.y 268 U.S. 186 (1925) and some 
of the opinions in the Bethlehem Steel Case, 315 U.S. 289. 

23 . Pasley, ‘The Non-Discrimination Clause in Government Con¬ 
tracts *, 43 Va,LJR,y at pp. 846 et seq. 

24 . U,S, V. Wunderlich, 342 U.S. 98 (1951). 

25 . U,S, V. Moorman, 338 U.S. 457 {1950). 

26 . 41 U.S.G., para. 321 (Sup. Ill, 1956). See the Note on ‘Remedies 
against the United States’, 70 Harv,L.R, (1957), p. 887. The difficulties 
of distinguishing between questions of fact and law have, in the light of 
recent court practice, been analysed by Pasley, ‘The Interpretation of 
Government Contracts’, 25 Fordham L.R., pp. 219-22. 

27 . Lynchv. US,, 292 U.S. 571, 579 (1934). 

28 . 70 Harv,L,R,, p. 884. 

29 . Sec 70 Harv,L,R,, p. 886. 

30 . [1949] 1 K.B. 227. 

31 . TurbervUle v. West Ham Corpn [1950] 2 K.B. 203. 

32 . William Cory df Son v. City of London [1951] 2 K.B. 476. 

33 . Professor Street, after a lucid comparative discussion of govern¬ 
ment liability in England, the United States, and France, criticizes the 
French jurisprudence for ‘ the lack of precision consequent upon a denial 
of the binding force of precedent’, loc. cit., p. 77. Whatever the weak¬ 
nesses and uncertainties of French jurisprudence, it can hardly exceed 
that of the corresponding jurisprudences of the common-law countries. 
Indeed, elsewhere in his book. Professor Street concedes that the main 
objection to the present English system is the lack of certainty (p. 104). 

34 . cf. Street, op. cit., pp. 104 et seq.; Note in 70 Harv*L,R,, pp. 886 
et seq. 

35 . See above, p. 95. 

36 . On which see Mitchell, op. cit., pp, 68 et scq. 
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37 . On the position of the government corporation (public corporation 
in English terminology), see further pp. 306 et seq. 

38 . For a discussion of the conditions governing the appointment and 
removal of federal officials in the United States, see Gellhorn and Byse, 
op. cit., pp. 160 ct seq.; for comparative surveys of the position in Great 
Britain and the United States, with brief observations on the comparative 
French position, see Griffith and Street, op. cit., pp. 32 et seq., 41 et seq.; 
also Street, op. cit., pp. 111 et seq. 

39 . The leading cases are, for Britain, Dunne v. 72 . [1896] 1 Q,.B. 116; 
and for the United States, Myers v. U.S.y 272 U.S. 52 (1926). But in Wiener 
v. U.S. (357 U.S. 349 (1955)), the Supreme Court denied the President’s 
power to remove at will a member of an adjudicatory commission. 

40 . See, for Britain, the contradictory dicta in Reilly v. R. [1934] A.C. 
179 (Lord Atkin); Rodwell v. Thomas [1944] K.B. 602; and Robertson v. 
Alinister of Pensions [1949] i K.B. 231. For the United States, see Morgan v. 
T.V.A., IX5 F. 2nd 990 (G.A.6,1940), cert., denied, 312 U.S. 701; Wiener 
V. U.S., 357 U.S. 349 (1958). 

41 . For a recent summary of the legal position of the Grown, see 
Griffith and Street, op. cir., p. 276. 

42 . Fisk w. Jefferson Police Jury (1885) 116 U.S. 131; 0 ^Leary v. U.S, 
(1933) 77 Ctcl. 635; contrast Lucas v. Lucas and High Commissioner for 
India [1943] P. 68, and the critical article by D. W. Logan, ‘A Civil 
Servant and His Pay’ in 61 L.Q^.R. (1945), pp. 240 ct seq. 

43 . However, there is a growing army of temporary public servants in a 
variety of government programmes, often dependent on shifting policies 
(e.g. in the field of foreign information services and broadcasting) and the 
whims of appropriation committees. 

44 . See, for example, the decision of the United States Supreme Court 
in Bailey v. Richardson (1951) 71 S.Ct. 669, affirming by an evenly divided 
vote the majority judgement of the lower court that a civil servant could 
not claim that she had been denied due process in a loyalty order proceed¬ 
ing, because she had no legally protectable interest to which the due 
process could apply. 

45 . See the Bundesbeamtengesetz of 1953 in conjunction with the 
Bundesdisziplinarordnung of 1952, and the express constitutional provision, 
both in the Weimar Constitution and the Bonn Constitution, that no 
statute must exclude the ability of a civil servant to sue for his pay in the 
ordinary civil courts. 

46 . See the Law of 19 October 1946. 

47 . Dicey, Law of the Constitution (9th ed., 1939), p. 193. 

48 . See, for example, Jennings, ‘Tort Liability of Administrative 
Officers*, 21 Minn.L.R. 263 (1937); Davis, Administrative Law (i 95 i)> 
para. 231; Schwartz, French Administrative Law and the Common Law World 
(i 954 )» PP- 250 ct seq. 

49 . See Davis, op. cit.; Gellhorn and Byse, op. cit., pp. 350 et seq, 

50 . 152 Mass, 540 (1891). 

51 . Waline, op, cit., § 1096. 
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52 . c.g. Affaire Pastor, G.E. 28 Nov. 1947. 

53 . Authorities cited in Waline, op. cit,, §§ 1099 

54 . For this and other reasons, the leading modern textbook (Waline, 
Droit administratif) rejects the terminology of ^faute de service* and *faute 
personnelle*, for which the concept of *faute detachable de Vexercke des 
fonctions* is substituted. 

55 . Examples in Waline, op. cit., § 1102. 

56 . Attribution of the whole field of State liability for damages to 
private individuals to the administrative courts goes back to the decision 
of the Gour des Conflits in the Pelletier case of 1873. 

57 . Para. 839 BGB. 

58 . See article 839 BGB, article 34 {g). 

59 . For an illuminating comparative survey, see Schwartz, op. cit., 
Chap. 9, and regarding the present state of the French law, in particular, 
pp. 276 et seq. 

60 . The (extension of modern tort liability is, in fact, largely derived 
from the widening of the notion of responsibility, which makes the 
transition between presumed fault and actions or omissions apt to cause 
damage without ‘fault’ a fluid one. 

61 . H. and L. Mazeaud, Traite de la responsabilite (4th ed.), No. 353. 

62 . The Mazeaud theory is quoted with evident approval by Waline, 
op. cit., §§ 1267 et seq. 

63 . Cie, dll gaz de Lyon, 1919, and subsequent decisions quoted in 
Waline, §1191. 

64 . W’aline, op. cit., pp. 696 et seq. 

65 . Varrit RegnaulUDesroziers, S., 1919.3.25, note Hauriou; D., 1920. 
3.1, note Appleton; R.D.P., 1919.239, concl. Corneille, note Jdze. 

66. Tlie Commonwealth of Australia had established the principle of 
tort liability in the federal sphere as early 1903. 

67 . s. 2. 

68. Some of these relate to the position of the semi-autonomous public 
corporation with the Government; see further pp. 306 et seq. 

69 . Lord MacDermott, Protection from Power (Hamlyn Lectures, 1957), 
p. 107. 

70 . Lord MacDermott, op. cit., p. io8. 

71 . c.g., Chisholm v. Ga., 2 U.S. 419 (1793). 

72 . (1866) L.R. I H.L. 93. 

73 . See in detail 28 U.S.C., para. 268 o(<j) (1952). 

74 . ibid. 

75 . Sec 28 U.S.G., para. 1346 (1952). 

76 . See p. 286. 

77 . 40 MinnX,R,, pp. 785, 789. 

78 . Leflar and Kantorowicz, ‘Tort Liability of the States*, 29 KTU 
LJt. (1954), pp. 1363 et seq. 

79 . As Leflar and Kantorowicz observe (op. cit., p. 1366), this distinc¬ 
tion has not, in general, been applied to tort suits against the states or to 
other subdivisions of states, such as townships, scliool districts, highways 
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departments, universities, and the like, for no rationally discernible 
reason. 

80 . This is comparable to the desire to protect charitable medical 
institutions from liability by the now equally discredited distinction of 
‘administrative’ and ‘medical’ functions. 

81 . Indian Towing Co» v. U.S,, 350 U.S. 61, 65. 

82 . Hoogart v. City of Richmond, 172 Va. 145, 200 SE 610 (1939). 

83 . See Gellhom and Lauer, ‘Congressional Settlement of Tort 
Claims Against the United States’, 55 CoLTR, i (1955); Gellhorn and 
Lauer, ‘ Federal Liability for Personal Property Damage 29 N. T.UX,R, 
1325 (1954); Davis, ‘Tort Liability of Governmental Units’, 40 Minn. 
L.R. 751, 757 ct scq. 

84 . During the 82nd Congress (i95i**-3), for example, 123 tort claims 
were recognized by statutory settlement. Gellhorn and Lauer, 29 
Xr.U,L.R„ p. 1330. 

85 . A well-known example is U.S. v. Cansby, 328 U.S. 256 (1946), 
where the owner of a chicken farm recovered damages from the United 
States for the injury done to his property, i.e. to the airspace immedi¬ 
ately above his land, by very low flying, considered as ‘ an invasion of the 
surface’. 

86. Liability insurance is, in most cases, the best answer to the argu¬ 
ment that liability and tort would burden smaller authorities to an undue 
and unforeseeable extent. 

87 . The term ‘public corporation’, used in the countries of the British 
Commonwealth, where this institution has been developed to great 
theoretical and practical significance, is used here, rather than the usual 
American term: ‘government corporation’. As will be seen, the difference 
in terminology rcflecis to some extent a difference in legal theory. 

88. President Roosevelt’s message to Congress in 1933 recommending 
the formation of the T.V.A. 

89 . For comparative surveys of the role and legal status of the public 
corporation, see Friedmann (ed.), The Public Corporation (1954) and 
Hanson (ed.), Public Enterprise (1955). 

90 . e.g. in certain German State-controlled coal mines, and the 
French nationalized banks, or the Italian industrial holding company 
for State interests, the Institute per Reconstruccionc Industriale (I.R.I.). 

91 . Staff Report on Public Authorities under New York State, issued 
by the Temporary State Commission on Co-ordination of State Activi¬ 
ties, Albany, 1956. 

92 . Friedmann, ‘International Public Corporations* (1942) 6 
Mod.L.R. 185; Schmitthoff, ‘International Corporations’, Grotius 
Society (1946); Glazer, ‘A Functional Approach to the International 
Finance Corporation’, in 57 C0I.L.R. 1089 (1957). 
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13 . THE PROBLEM OF ADMINISTRATIVE 
REMEDIES AND PROCEDURES 

1 . See Schwartz, op. cit., pp. 120 et seq. 

2 . Sec article 19, para. 4, Gerichtsverfassmgsgesetz* 

3 . See further, ForsthofF, op. cit., § 2’8. 

4 . Which, in France, is, since the Blanco decision, handled by the 
administrative courts, but in Germany by the civil courts. See p. 309. 

5 . How far the injunction can be used in administrative proceedings 
is doubtful. Legal opinion in Germany is divided, since a number of 
writers argue that the preliminary injunction {einstweilige Verfugung) is 
not appropriate to administrative proceedings. See Forsthoff, op. cit., 
p. 505. 

6. K. C. Davis, Adminhtrative Law (1951), pp. 718 et seq. 

7 . R. V, Metropolitan Police Commissioner [1953] i W.L.R. 1150. 

8. Exp. Fry [1954] i W.L.R. 730. 

9 . R. v. L. C. G., ex p. Entertainments Protection Association [*931] 
2 K.B. 215. 

10 . Mount Hope Development Corpn v. James, 25 A.N.Y. 510; 180 N.E. 
252 (1932). 

11 . For a discussion of this subject, see, among innumerable otlier dis¬ 
cussions, Davis, op. cit., Chap. 17 (U.S.); Griflith and Street, op. cit., 
p. 222 (U.K.); Davis, ‘Forms of Proceeding’, 44 IILL.R. 565 (1949); 
de Smith, ‘Wrongs and Remedies in Administrative Law’, 15 Mod.L.R, 
(1952), 189; Wade, ‘Courts and the Administrative Process’, 63 
L,Q.R, 164 (1947); Carrow, ‘Types of Judicial Relief from .\dininistra- 
tivc Action*, 58 Col.L.R, (1958), pp. i et seq.; Benjafield, ‘Statutory 
Discretions*, 2 Sydney L.R. (1956), pp. i etseq. 

12 . (1888) 21 Q.B.D. 313. 

13 . See Harmon v. Brucker, 358 U.S. 579 (1958). 

14 . R. V. Northumberland Compensation Appeal Tribunal, ex p. Shaw [1952] 

I Q.-B. 338. 

15 . ibid. 

16 . Hughes c.j. in Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 
(1938). 

17 . See decisions collected in Gellhorn and Byse, op. cit., pp. 424 et 
seq. But see Harmon v. Bruckcr, 358 U.S. 579 (1958) for a stronger exercise 
of review powers by the Supreme Court over a decision by military 
authority endowed with statutory finality. 

18 . See pp. 287 et seq. 

19 . Degge v. Hitchcock, 229 U.S. 162 (1913), 

20 . See Carrow, 58 Col.L.R., pp. 2 cc seq. 

21 . Boyce v. Paddington B. C. [1903] i Ch. 109; [1903] 2 Ch. 556 
(C.A.); [1906] A.C. I (H.L.). 

22 . See Yardley, ‘Remedies in Administrative Law’, in 3 British 
Journal oj Administrative Law (1957), pp. 69 et seq., 76. 
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23 . Barnard v. National Dock Labour Board 2 O.B. 18. 

24 . Denning l.j., p. 43. 

25 . Carrow, op. cii., p. 20. 

26 . For a survey of the various forms of appeal in Australia, see 
Friedmann and Benjafield, Principles of Australian Administrative Law (2nd 
ed., 1962). 

27 . London, H.M.S.O. (1957), Cmnd. 218. 

28 . See the trenchant criticism by Davis, op. cit., pp. 685 et seq. 

29 . ibid., at p. 647. 

30 . 342 U.S. 485 (1952). 

31 . ‘Standing, Ripeness and Civil Liberties: A Critique of Adler v. 
Board of Education\ 38 A.B.A.J.^ 924 ct seq. (1952). As an example of an 
interest ‘undeserving of legal protection*, Professor Davis gives the 
interest of a business in freedom from new competition. 

32 . For details of the procedural reforms, see Waline, op. cit. (7th ed., 
I 957 )> PP- 136 et seq. 

33 . For details, see Forsthoff, op. cit., § 28. 

34 . Except for Rheinland-Pfalz where the court of second instance 
consists of three professional judges and two lay assessors. 

35 . ‘No officer, employee or agent engaged in the performance of 
investigative or prosecuting functions for any agency in any case shall, 
in that or a factually related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to section 8 except 
as witness or counsel in public proceedings* (s. 5 (r)). 

36 . s. 403. 

37 . i.e., the National Insurance Commissioner, the Industrial 
Injuries Commissioner, and the National Assistance Appeal Tribunal. 

38 . This Act also establishes a Council on Tribunals to keep under 
review the constitution, working, and procedure of administrative tri¬ 
bunals. It also tightens up the methods of appointment and qualifications 
of the chairman of administrative tribunals, so as to promote greater 
uniformity of standards. 

39 . Reports §§ 121 to 126. 

40 . French Administrative Law and the Common Law World (1954), pp. 73 
et seq. For an apparent change of view, see the same author’s proposal 
for the creation of an Administrative Court of the United States, to 
exercise the functions now exercised by the six Commissions. (Schwartz, 
The Professor and the Commissions (1959), p. 274.) 

41 . Executive Discretion and Judicial Control (1954), p. 213. 

42 . cf. the observations of Professor Robson in Journal of Public Law, 
Spring 1958, pp, 12 etseq, 

14 . SOCIAL ORGANIZATION AND 
INTERNATIONAL LAW 

1 . See Wilfred jenks, ‘The Scope of International Law*, 31 British 
Tear Book of International Law, 1--48 (1954), revised vci-sion in The 
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Common Law of Mankind (1958), Chap. I. Mr Jcnk8,like the present writer, 
emphasizes the interpenetration of international and national law, and 
the consequent importance of incorporating in the study of international 
law ‘the common law of mankind*. Such a study would include, side by 
side with the law governing the relations between States, the law of 
treaties, and the law governing international arbitration and judicial 
settlement (all of which are dealt with in the usual treatises and case¬ 
books on international law), the structure and lawmaking processes of 
the international community, as well as human rights, property rights, 
and common rules regarding services in so far as they are of an inter¬ 
national character. 

2. cf. further pp, 324 et seq., 

3 . This does not, of course, imply any judgement on the effectiveness 
of‘ these rules. Recent controversies over the Continental shelf, for 
example, show much disagreement on the physical extent of national 
sovereignty, and the limitations imposed by the principle of freedom of 
the seas. But the disagreements arise from conflicts of national interests, 
not of State organization. 

4 . For a comparative survey, see Friedmann (ed.), The Public 
Corporation (Toronto and London, 1954). 

5 . Such countries as France, which has nationalized her basic indus¬ 
tries, or Italy, where nearly 50 per cent of the total industrial production 
is controlled by State-owned companies, must probably be put in the 
same category. 

6. t293 U.S. 360. 

7 . See, in particular, Neiv Tork v. U.S, (the Saratoga Spring case), 
326 U.S. 572 (1946); The Pesaro, 271 U.S. 562 (1926). 

8. e.g. by Lord Wright in The Cristina [1938] A.C. 485; and by Lord 
Denning in the Nizam of Hyderabad Case [1957] 3 All E.R., at p. 

463- 

9 . [1949] 2 All E.R, 274. 

10. [1957] 3 E.R. 441. 

11 . The 1952 letter announced that the Department would no longer 
favour claims to immunity on the part of foreign governments in respect 
of their commercial transactions (seeBishop in 47 A.J.LL. 93-106 (1953)). 
But in an action before a District Court in 1955 {New Tork and Cuba 
Mail S.S. Co. V. Republic of Korea, 132 F. Supp. 684 (1955)), an American 
company sued the Republic of Korea for damage caused to the libellant’s 
steamer by a lighter belonging to the respondent which had assisted in 
unloading the steamer’s cargo of rice in a Korean port. The Department 
of State - and the United States Attorney-General - affirmed that the 
property of the Republic of Korea was not subject to attachment in the 
United States, though it did not file a suggestion of immunity ‘inasmuch 
as the particular acts out of which the cause of action arose are not 
shown to be of purely governmental character*. The court (Weinfeld j.) 
deduced from this statement that the principle of the immunity of a 
foreign government’s property from attachment was unconditionally 
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affirmed, and vacated the suit. It seems, that this reduces any judgement 
denying foreign governments immunity for commercial transactions in 
the United States to a kind of declaratory judgement, 

12 . See p. 291. 

13 . It is not the purpose of this article to restate in detail a problem 
that has been so amply discussed in legal literature, cf., for the most recent 
survey of the state of the doctrine, and the alternative criteria, Lauter- 
pacht in a8 B,T.LL, 250-72 (1951), and Schmitthoff, ‘Sovereign Im¬ 
munity in International Trade’, 7 Int. & Comp, Law Quarterly 452 (1958). 

14 . cf. The PesarOy 271 U.S. 562, where the Supreme Court declared: 
‘We know of no international usage which regards the maintenance and 
advancement of economic welfare of the people in time of peace as any 
less a public purpose than the maintenance and training of a naval 
force.* 

15 . See pp. 294 et seq. 

16 . See 176 jL.W. TiS. 199. 

17 . Sec pp. 291 ct seq. 

18 . R, V. The International Trustee for the Protection of Bondholders 
Aktiengesellschaft [1937] A.C. 500. 

19 . [1937] A.C. 500, 531 {per Lord Atkin). 

20 . Fawcett, ‘Legal Aspects of State Trading’, 25 B.TJ.L, 35 (1948). 

21 . See F. A. Marm, ‘The Law Governing State Contracts’, 21 
B.T,LL, 11-33 (1944). 

22 . cf. Fawcett, loc cit., 45. 

23 . Re Investigation of World Arrangements, 13 F.R.D. 280 (1952). 

24 . 3 F. 2d (1929). 

25 . This case was distinguished in the Anglo-Iranian decision on the 
remarkable ground that there was ‘a vast distinction between a sea¬ 
faring island-nation maintaining a constant supply of maritime fuel and 
a government seeking additional revenue in the American markets and 
causing a direct injury in the United States to our domestic commercial 
structure’. (13 F.R.D. 291). 

26 . Sec p. 325 at note 9. 

27 . See Drago, in Friedmann (cd.). The Public Corporation, 108 ctseq. 

28 . Unfortunately, this very distinction is suggested in the judgement 
of Cohen l.j. in the Toss Agency case (note 9, above). The decision rests, 
however, on the different ground that the Tass Agency was not clearly a 
corporate entity separate from the government. But in Baccus S,R,L. v, 
Servicio Nacional del Trigo [*956] 3 W,L.R. 948, the Court of Appeal 
definitely applied immunity to a Spanish Government corporation 
charged with the import and exjjort of grain for the Government. 

29 . c.g., the British Government in the British Petroleum Go., or the 
French Government in the Gompagnie Fran^aise dcs P^troles. 

30 . McDougal, ‘International Law, Power and Policy: A Contempor¬ 
ary Conception’, 82 Academy of International Law, Recueil des Cows, 
Hague, 137 (1953). 

31 . Jessup, Transnational Law (1956), 71. See also Timbcrg, ‘Inter- 
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national Combines and National Sovereigns*, 95 U.Pa.L.R. 575, 377 
(> 947 )- 

32 . e.g., the Iranian Oil Agreement. 

33 . The approximation of the status of such transactions to public 
international law has been acknowledged by some mtxiern writers, 
such as Reuter (Institutions intemationales (1955), pp. 57> 295 et scq.) or 
Schwarzenberger (International Law, Vol. I (3rd ed., 1957), p. 578), 
who describe agreements between a State and a foreign corporation as 
‘quasi-international treaties*. Verdross, ‘Die Sicherung von ausldndischen 
Privatrechten\ 2 ,. filr ausl u. offentl. Recht u. Volkerrecht, Vol. 48 (1958), 
p, 638 treats them as a third category, governed neither by private nor by 
public international law, but by the lex contractus of the parties. 

34 . See, for a recent critical survey of these measures and of their 
impact on international trade, Miller, ‘Foreign Trade and tlie Security 
State’, 7 Journal of Public Law 37 (1938). And, for a survey of British 
State trading agencies, see Fawcett, ‘Legal Aspects of Slate Trading’, 
25 D.r./.L. 34 (1948). 

35 . For a cautious, but telling, expression of the dilemma, see, for 
example, the speeches of the Chairman of the LTnited Slates Export- 
Import Bank, and of the President of the - strongly American-influenced 
- International Finance Corporation at the New Delhi meeting, in 
October 1958. 

36 . See, for a recent survey, V. A. Scyid Muhammad, The Legal 
Framework of World Trade (1958), Chap. 5. 

37 . cf. Domke and Hazard, ‘State Irading and Most Favored Nation 
Clause’, 52 A.J.LL, (1958), pp, 53 et scq., 57. 

38 . Lord Runciman in ParLDeb.f Commons, Vol. 286, Cols. 1291-2, 
I March 1934. 

39 . Hazard, ‘Commercial Discrimination and International Law’ 
52 A.J.I.L. 495 (1958). 

40 . Economic Commission for Europe, U,N, Doc. E/ECE/^^o, 
12 March 1957. 

41 . See the arguments as reported by FJazard, 32 A.J.I.L., pp. 495 
et seq. 

42 . Altliough the Finnish-Soviet Treaty of 1947 contains the most¬ 
favoured-nation clause, the really important provision is that ‘the 
Governments of the Contracting Parties will from time to time enter into 
negotiations for the purpose of concluding agreements defining the size 
and character of mutual delivery of commodities ...’ (Art. i). 

43 . Domke and Hazard, op. cit., p. 68. 

44 . Schwarzenberger, ‘The Most-Favoured-National Standard in 
British State Practice’, 22 B.T.LL. 96, 113 (1945); Robert R. Wilson, 
The International Law Standard in Treaties of the United States (i953)> p* 246. 

45 . cf. Muhammad, op cit., p. 240. 

46 . British-Soviet Commercial Agreement of 1930, 

47 . For detailed substantiation, see among others, Preuss, 28 A.J.LL, 
649“68 (1934); Friedmann, B.T.LL. 142 et seq. (1938). 
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48 . In India conditions may change without any revolution, as in the 
case of Pakistan, where, during the first few years, the Muslim League 
enjoyed an overwhelming position, which has collapsed in the last few 
years. 

49 . See Oppenheim-Lauterpacht (8th ed., 1955), Vol. I, para. 127a. 

50 . ibid., 292. 

51 . See, among others, H) de and Wehle, 27 A.J.I.L. i et seq. (1933); 

Lauterparht, 125-140 (1933); Bouvd, 28 A.J.I.L. 19 et seq. 

(1934); Preuss, ibid., 667 et seq.; Friedmann, 19 B.Y.LL, 142 et seq. 
(*93^)^ Walz, Nationalboykott und Volkerrecht (1939). 

52 . Crofter Hand Woven Harrh ‘Tweed Co. v. Veitch [1942] A.G. 435. 

53 . cf. Prosser, Law of Torts^ 754 ct seq. (2nd cd., 1955). 

54 . Bouve, loc. cit,, 24. 

55 . For the United States, see the Sherman Antitrust Act (1890), the 
Clayton Act (1914), and the other extensive legislation, including the 
establishment of such regulatory authorities as the Federal Trade Com¬ 
mission, etc. For England, see the Monopolies Act (1948) and 
Amendments. 

56 . 14 B.T.LL. i25"“4o (1933). 

57 . Preuss, 28 A.J.I.L. 667 (1934); Friedmann, ig B.T.LL. 144 (1938). 

58 . For details, see Oppcnheim-Lauterpacht, op. cit., paras. 197 
et seq. 

59 . See League of Nations Official Journal (1936), p. 1437; 186 L.N.T.S. 

301* 

60 . For a general survey of the most important case collections and 
literature, see among others, Bishop, Cases, and Alatcrials on International 
Law, Chap. VII, p. 626 (2nd cd; 1962); Briggs, The Law of Nations, Chap. 
IX (2nd ed., 1952); Oppenheini-Laulerpacht, International Law, Vol. I, 
pp. 360 ei seq. (8ih ed.). 

61 . The term is used, for example, by Borchard, ‘The Minimum 
Standard of the Treatment of Aliens ’, 38 Alich.L.R. 445 (1940); Freeman, 
The International Responsibility of States for Denial of Justice, 497 et seq. 
(^936); Roth, The Minimum Standard of International Law Applied to 
Aliens (1949); Briggs, op. cit., 618 et seq., speaks of an ‘International 
Standard of Justice*. 

62 . This does not necessarily mean a numerical majority of States. In 
this, as in many other fields, the nations which, by their history, the 
importance of their international relations, and their consequent weight 
in international affairs, have been chiefly articulate in the development 
of such standards, count for more than a small Stale with a minimum of 
international contacts. On the other hand, many of the challenges to 
established international minimum standards come from nations that 
struggle out of isolation or dependence towards a more independent 
international position and, in the course of that process, challenge 
established positions, 

63 . For a detailed discussion of this problem and a substantiation of 
this position, sec Friedmann, Legal Theory, Chap. 3 (4th cd., i960). 
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64 . See Art. 38, para. 3, of its Statute. 

€ 5 . Elihu Root, ‘ The Basis of Protection to Citizens Residing Abroad % 
Proceedings^ American Society of International Law (1910), p. 16, at pp. 20-a. 

66 . A.jfJ.L.Stipp, 75 (1934)* 

67 . cf. the de Sabla Claim (U.S. v. Panama)^ Hunt’s Report, 379, 447 
(1933); cf. also the note by Bishop, op. cit., 690 ct seq. 

68. For opposing viewpoints, see, among many others, Fachiri, 
‘Expropriation in International Law’, 6 B.T.I.L, 159 (1925), in favour 
of the compensation principle; on the other hand, Fischer Williams, 
‘International Law and the Property of Aliens’, 9 ibid., i (1928), 
against any duty of compensation in the case of general legislative 
measures; and, for a general sur\’ey, Roth, International Minimum 
Standards (1949), and S. Friedman, Expropriation in International Law 
(1953). See further pp. 344 et seq. The majority of writers consider 
expropriation without compensation as an international delinquency. 
An intermediate view is taken by Lautcrpacht, in the 8th ed. of 
Oppenheim, Vol. I, p. 352, w'here ‘the granting of partial compensation* 
is advocated. 

69 . For a principle of law to be regarded as ‘generally’ recognized, it 
is not necessary to show that it should be universally accepted. ‘ If any real 
meaning is to be given to the words “general” or “universal” and the 
like, the correct lest would seem to be that an international judge 
before taking over a principle from private law must satisfy himself 
that it is recognized in substance by all the main systems of law, and that 
in applying it he will not be doing violence to the fundamental concepts 
of any of those systems,’ Gutteridge, Comparative Law, 65 (2nd cd., 1949). 

70 . It is an established principle of the international law of treaties 
that changes in the government - as distinct from changes in the inter¬ 
national status ~ of one of the parties can havt‘ on influence on the bind¬ 
ing force of treaties. (See McNair, The Law of Treaties, Chap. 41 (1961). 
Oppenheim-Lauterpacht, op. cit., 925' (8th cd., 1955).) The rationale is 
that internal political decisions - whether of an administrative or a 
legislative character - cannot affect international obligations once 
validly entered in accordance with constitutional process. 

71 . There has been surprisingly little discussion on this principle in 
the literature of public international law. (See, however, Schwarzen- 
berger. International Law, Vol. 1 , pp. 214-16 (1945).) That the principle 
of unjust enrichment is one generally recognized, though with many 
differences in detail, in both the common and civil-law systems, can no 
longer be doubted. It is specifically embodied, for example, in the 
Gennan, Swiss, Italian, Spanish, and Russian Civil Codes, while 
the French courts have developed similar principles. The principle of 
restitution is now sufficiently firmly established in American law to 
justify a separate Restatement on Restitution. In English law, the various 
actions for money had and received quantum meruit, constructive trust, 
etc., constitute the elements of a principle of unjust enrichment (cf* 
Lord Wright, Legal Essays and Addresses, Chaps. I and II). For a cotai<^ 
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parative analysis of the principle of iinjust enrichment, see, among 
others, Dawson, Unjust Enrichment (1952) ; Friedmann, *The Principle 
of Unjust Enrichment*, 16 Can.Bar Rev, (1938), pp. 243 et seq., 365 et 
seq., and Legal Theory, 354 et seq. (3rd cd.); David and Gutteridgc, 
‘Unjust Enrichment’, 5 Camb,L,J. 223 et seq.; O’Connell, ‘Unjust 
Enrichment’, 5 A.J.Comp.lMw 2 et seq. (1956). 

72 . Annual Digest (1929-30), Case No. i. 

73 . See, in particular, Lauterpacht, Private Latv Sources and Analogies 
of International Law^ 203 et seq. (1927); Cheng, General Principles of Law, 
141 et seq. (1953); Schwarzenbcrger, ‘The Fundamental Principles of 
Law’, Hague Recueil 87 (1955), pp. 312 et seq.; MacGibbon, ‘Estoppel in 
International Law’, 7 /.C.L.^. (1958), pp. 468 et seq. 

74 . See for details the respective country studies in Friedmann and 
Pugh (eds.) Legal Aspects of Foreign Investments (1959), and, in particular, 
Fatouros, ibid., pp. 699 et seq. 

75 . Treaty between the U.S.A. and Japan, 1953, art. VI, para 3. 
On the whole subject, see Walker, ‘Treaties for the Encouragement and 
Protection of Foreign Investment*, \ Am. f.Comp,Law (1956), pp. 229etseq. 

76 . Sec, for some details, the article by A. A. Fatouros on ‘Legal 
Security for International Investment’, in op. cit., note 74, above. 

77 . (Art. 112.) 

78 . (Art. 127,) 

79 . (Art. 128.) 

80 . These minimum standards of ‘due process’, on which judicial 
precedent and literature are voluminous, have been summarized by 
Professor Orfield in 12 U. of Pittsburgh L.R. 35, 41-•4 (1950) in eleven 
principles embodying the elements of a fair trial. 

15. NATIONAL SOVEREIGNTY AND WORLD 
ORDER IN THE NUCLEAR AGE 

1 . In the process, the Assembly produced a most important and 
valuable by-product, the U.N. Emergency Force, which still does duty 
in the Gaza strip and the Straits of Tiran. 

2 . Racial and national tensions between Greeks and Turks threatened 
to divide even the small island of Cyprus into two separate political 
units, until early in 1959, Greece, Turkey, and Britain (the present 
sovereign) worked out a settlement that gave Cyprus political indepen¬ 
dence with constitutional safeguards for the (Turkish) minority and the 
maintenance of a British naval base. 

3 . /.C.J. (i 950 > P- 

4 . See the Geneva Convention on the Continental Shelf of 1958. In the 
process, the right to exploit natural resources of the sea bed and sul^il 
has been extended to sedentary living organisms. (Geneva Convention, 
art. 2.) 

5 . MacDougal and Burke, ‘Crisis in the Law of the Sea; Com¬ 
munity Perspectives versus National Egotism 67 Tale L,jf . 540-89 (1 958) « 

T-L.C.S.-P 
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6 . As expressed in the wishful formula of ‘sovereign equality’, 
employed in tlie Preamble to, and various other provisions of, the United 
Nations Charter. 

7 . See pp. 332 et seq. 

8. ‘The Parties will contribute toward the further development of 
peaceful and friendly international relations by strengthening their free 
institutions, by bringing about a better understanding of the principles 
upon which these institutions are founded, and by promoting conditions 
of stability and well-being. They will seek to eliminate conflict in their 
international economic policies and will encourage economic collabora¬ 
tion between any or all of them.’ 

9 . The European Court of Human Rights was created in September 
1958, after eight members had declared their acceptance of its jurisdic¬ 
tion as compulsory. Most of these have not, how'ever, extended the 
acceptance to complaints by individuals, and some signatories, including 
the United Kingdom, have not yet accepted the compulsory jurisdiction 
of the Court. See Robertson, 8 I.C.L.Q. (1959), pp. 396 et seq. 

10 . These are defined in the Conv^ention and include the usual free¬ 
doms, of person, expression, assembly, equality, and fairness in the 
administration of justice, and peaceful enjoyment of posse.ssions, subject 
to law’, 

11 . Clark and Sohn, World Peace through World Law (1958). 

12 . Sec, for such a view, Granville Clark, in Clark and Sohn, op. cit., 
p. xxxi. 

13 . See Chicago Convention, 1944, art. 1. 

14 . See Jenks, op. cit., p. 389. 


16 . THE RULE OF LAW, THE 

INDIVIDUAL, AND THE WELFARE STATE 

1 . See above, Chap. 4, 

2 . cf. Goodhart, ‘The Rule of Law and Absolute Sovereignty*, 106 
U»ofPa,L.R, 943 et seq. (1958) who distinguishes ‘rule by law which can 
be the most efficient instrument in the enforcement of tyrannical rule’ 
from ‘rule under the law which is the essential foundation of liberty’. 
See also the present writer’s earlier discussion in The Planned State and 
the Rule of Imw (1948) and in Law and Social Change in Contemporary 
Britain (1951), Chap. 13. 

3 . See for a recent example of the colloquium on ‘The Rule of Law as 
Understood in the West’, held in September 1957 at the University of 
Chicago under the sponsorship of the International Association of 
Legal Science and the International Committee of Comparative Law. 
For a general survey, see Marsh, ‘Defining the Rule of Law’*, ‘Freedom 
and Legislative Power*, Listener, 28 May, 4 June 1959. 

4 . See p. 276. 

5 . The following reformulation of Dicey’s ideas as applicable to the 
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modern welfare State eliminates the equation of arbitrary and wide 
discretionary power; 

‘There are, I believe, ideas of universal validity reflected in Dicey’s 
“three meanings” of the rule of law. ... (1) in a decent society il is un¬ 
thinkable that government, or any officer of government, possesses 
arbitrary power over the person or tlie interests of the individual; 
(2) all members of society, private ijcrsons and government officials 
alike, must be equally responsible belurc the law; and (3) effective 
judicial remedies arc more important tlian abstract constitutional 
declarations in securing the riglits of the individual against encroach¬ 
ment by the Slate.’ (Harry W. Jones, ‘The Rule of Law and the Welfare 
State*, in 58 Columbia Law Review^ if)58, 149*) 

6. For a mortr detailed criticism ofHayek’s concept of the rule f)f law, 
see Law and Social Change in Contemporary Britain (1931), Chap. 13; also, 
Jones, ‘The Rule of I.^aw and the W’clfarc .State’, pp. 143 et seq. 

7 . For an important attempt to analyse the meaning of the rule of law, 
and especially the tension between economic lil)erties and public interest 
in contemporary American law. see Rol)crt L. Hale, Freedom through 
Law (1952). For a briefer analysis orcon(emp{)rary British developments, 
sec Lord Denning’s Freedom under Law (19.19). 

8. See, for an interesting brief comparative appreciation, Hamson, 
‘La Ffotivn de F^galite dans les pays o(eidentaux\ Revue, internationale de droit 

January -March 1938. p. 34. 

9 . The new French Constitution of 1938 gives to tlie Conseil Con- 
slitulionnel the power (and duly) to rule on tlie constitutionality of 
laws and regulations before their promulgation. (Art. 61.) 

10 . cf. Ohio V. lielveringy 292 U.S. 366 ; Coomber v. Berks Justices (1883) 
9 App.Cas. 61. 

11 . cT. pp. 299 et .seq. 

12 . See, in particular, Wilsons & Clyde Coal Co, v. English [1938] 

A.C. 57. 

13 . cf. pp. 280 et seq. 

14 . In a Supreme Administrative Court of the Continental type, one 
senate would normally deal with all compensation matters; tliis greatly 
helps the development of constant judicial principles. 

15 . Australian Pfaiional Airways v. Commonwealth (1946) 71 C\L,R. 29. 

16 . The latter, but not the former, is, at present, the case in .Australia. 

17 . Such as discrimination in the allocation of paper, extent of news¬ 
paper monopolies, abuses of patents, and so forth. 



Bibliography 


Adelrnan, ‘The Mcasi.u‘emt;nt of Industrial Concentration’, 

The Review of Economics and Statistics, Vol. 32, No. 4 . . 230 

Alexander, Paul W., ‘The Family Court of the Future’, 31 
Journal Am, Jud.Soc. ^8 .... 190 

Allen, ‘The Borderland of the Criminal Law’, The Social Ser¬ 
vice Review, Vol. XXXII, 107 (1958) . . . . 156 

Allen, C. K., Law in the Afaking (6th cd., 1958) . . . 45,276 

Ancel, ‘French Matrimonial Property Law’, in Friedmann 

(ed.), Aiatrimonud Properly Law (1955) .... 187 

Anderson, ‘Law Reform in the Middle East’, International 

43 (1956). 26 

Arnold, Folklore of Capitalism { ..... 235 

Auld, ‘Canadian (Common Law Provinces) Matrimonial 
Property Law’, in Friedmann (ed.). Matrimonial Property 

(1955). 204 

Baehr, Der Rechtsstaat, 1864 . . , . . . 277 

Bastian, ‘Lrt ProfrrM commerciale en droit frangais* Travauxg de 

VAssociation Henri Capitant, Wo\, 8 . . . 74,80 

Beasley, ‘Australia’s Communist Party Dissolution Act’, 29 
Can.Bar Rev. 490 (1951) . . . . . . 47 

Bcnjafield, ‘Statutory Discretions’, 2 Sydney L.R. 7 (1956) . 288 

Bcrle, The Twmtieth Century Capitalist Revolution (1954) 237 , 243 , 245 , 247 
Berle and Means, The Modem Corporation and Private Property 

(1932) ........ 77 , 78,235 

Berman, ‘Commercial Contracts in Soviet Law’, Cal.L,R, 

225 (1947). 

—f Justice in Russia {ic^^o) ..... 105 , 113,197 

—, ‘Soviet Law Reform in Dateline Moscow*, 66 Tale L,J, 

ii 9 « (« 957 ). 56 

Bishop, Cases and Materials on International Law (2nd ed. 1962) 343 , 345 

Blackstone, Commentaries on the Law of England . . . 200 

Blair, * Canadian Anti-Trust Law’, in Friedmann (ed.), Anti- 

Trust Laws ....... 162,226 

Bohlen, Studies in the Law of Torts (1926) . ... 37 

Bolin, ‘Swedish Anti-Trust Law*, in Friedmann (cd.), Anti- 

Trust Laws . 223,256 

Borchard, ‘The Minimum Standard of the Treatment of 
Aliens’, 38 Mich, L,R. 451 (1940). 





454 Bibliography 

Bouv^, ‘The National Boycott as an International Delin¬ 
quency*, 28 A,J,LL, 79 (1934).. 339 

Bradway, ‘Divorce Litigation and the Welfare of the Family*, 

9 Vanderbilt L,R, (*95®) . ..... 180,189 

Bradway, ‘The Myth of the Innocent Spouse*, in Selected 
Essm's on Family Law {ig^o) . . . , . . 180 

Breita, ‘Courts and Law-Making*, in Columbia Law School 
Centennial , . . . . . . . 45,67 

Brown, Ernest J., ‘Process of Law’, in 72 Harv.L.R. 77 (1958) 54 

Bro^^^l, Ralph S., loyally and Security Employment Tests in the 

United States ....... 281 

Burnham, The Managerial Revolution (1941) . . . 235 


Calm, The Sense of Injustice . . . . . 115 

Carbonnier, Droi/(1955) . . . . . , 210 

QdsdozOi The Nature of the Judicial Process {1^21) . . 36 

Carlston, Law and the Structure of Social Action (1956) . . 244,253 

Carnegie, Share the Wealth (1895) ..... 233 

Carrow,* Types of Judicial Relief from Administrative Action’, 

58 CoL LM. 1 (1958). 310 , 311 , 312 

Cheng, General Principles of Law (1953) . . . , 65 , 347 

Ohernti Government Contract Problertu . . . 294 

Cheshire, The Modern Law of Real Property (7th ed., 1954) . 73 

Cheshire and Fifoot, Law of Contract (5th cd., i960) . 93,99 

Clark, E., ‘Matrimonial Property Law in Western United 
States*, in Friedmann (ed.). Matrimonial Property Law 

(1955). 187 , 200,203 

Clark and Sohn, World Peace through World Law (1958) . 363 , 364 

Cohen, M., Law and Social Order (1933) ... 90 , 98 , 104 

Cooper and Wood, Outlines of Industrial Law (4th ed., 1962) . 101,109 

Cox and Dunlop, ‘The Duty to Bargain Collectively’, 63 Harv, 

L.i?. 389 (1950)..no 

Cross, ‘The Diminishing Fee’, Law and Contemporary Problems 

(1955). 84 


David and Gutteridge, ‘Unjust Enrichment*, 5 CambX,J, 223 

(1935). 347 

Davis, Administrative Law (1951) . . 278 , 279 , 299 , 300,310 

—i ‘Tort Liability of Governmental Units’, 40 Minn.L,R, 

751(1955) 304,305 

—, ‘Forms of Proceeding’, 44 IILL,R, 565 (1949) . . 310 

‘Standing Ripeness and Civil Liberties*, 38 A.B.A.J. 924 

(1952). 313 

Dawson, Unjust Enrichment (1952) ..... 347 

'Dciiky The liungarian-Roumanian Land Dispute , . 344 





Bibliography 455 

Dean, *Ncw York Matrimonial Property Law*, in Friedmann 

Matrimonial Properly Law . . . . 201,214 

Denning, Lord, Freedom under Law (1949) .... 375 

Dicey, Law and Public Opinion in England in the JVineteenth Century 

(2nd ed., reissued i960) ...... 36,93 

—y Law of the Constitution {loih .... 276,299 

Dodd, ‘From Maximum Wages to Minimum Wages*, 43 CoL 

L.R, 667 (1943). 93 

Domke and Hazard, ‘Stale Trading and Most Favoured 
Nation Clause’, 52/I.J././,. 55 (1958) .... 334,335 

Drago, ‘French Public Corporations’, in Friedmann (ed.), The 

Public Corporation (1954) ..... 220 , 251,330 

Drucker, The Concept of the Corporation (1946) . . . 244 


EastvvcKxl and Wortley, ‘Administrative Law and the Teach¬ 
ing of the Law of Contract*, J.^ec.P.T.L. (1938), Chap. 3 101 

Eckhoff, ‘Norwegian Anti-Trust Law’, in Friedmann (ed.), 


Anti-Trust Laws (1956) ...... 223 

Edwards, Mens Rea in Statutory Offences (1955) . . . 168 , 169 

'Ein'cnrM’c\%^ Negligence without Fault . . 119 , 135,169 

—, Full Aid Insurance for the Traffic Victim (1954) . . 120 , 135 

Ehrlich, ‘Fundamental Principles of the Sociology of Law’, in 

the Twentieth Century Series of Legal Philosophy^ Vol. V . 20 

Ekblad, Induced Abortion on Psychiatric Grounds (1955) . . 198 


Esmein, ‘Liability in French Law for Damages Caused by 

Motor Vehicle Accidents’, 2 Am, J.of Comp,Law 156 (1953) 121 

Fachiri, ‘Expropriation in International Law’, 6 B.T.LL, 59 


(1925) .. • 346 

Fatouros, ‘Legal Security in International Investment*, in 

Friedmann (ed.), Legal Aspects of Foreign Investment (1959) . 347 , 349 


Fawcett, ‘Legal Aspects of State Trading’, 25 B,T,I L. 35 

(1948). 328 , 329,332 

Fischer, ‘Problems Arising from Co-Determination in West 
Germany’, Transactions of the Third World Sociological Congress^ 


International Sociological Association (1956) . . . 252 

Fleming, o/* Terfj (1957) .... 120,128 

Fliigel, Man^ Morals and Society (1945) .... 150 

Foenander, Industrial Regulation in Australia (1947) . . 112 

ForsthoflT, Lehrbuch des Verwaltungsrechts (7th ed., 1958)278,282,283,294 

309 , 310 , 314 

Fracnkel, The Dual State (1941) . . . . . 240 

Freeman, The International Responsibility of States for Denial of 
Justice (1938) ........ 343 

Yrtxxnd, On Understanding the Supreme Court • . 32 




346 


456 Bibliogr€tphy 

Friedman, S., Expropriation in International Law (1953) . 

Friedmann, W., ‘The Growth of State Control over the 
Individual and its Effect upon the Rules of International 
State Responsibility*, 19 118 (1938) . , . 337,339 

—, ‘International Public Corporations’, 6 Mod,L*R* 185 

(1942).. . * * " 

—, Law and Social Change in Coniemporaty Britain (1951) 104 , 124 , 256 

373 , 374 

—, Ugal Theory (4th cd., i960) . 19 , 39 , 40 , 43 , 71 , 96 , 163 , 240 , 344 

—y ‘Liability of Visitors to Premises’, 21 Can.Bar Rev. (1943) 128 

—, ‘Monopoly, Reasonableness and Public Interests in the 
Canadian Anti-Combines Law’, 33 Can.Bar Rev. 133 

(1955). 162 , 225,226 

—, Principles of Australian Administrative Law (1950) . . 278 , 312 

—, ‘The Principle of Unjust Enrichment’, 16 Can.Bar Rev. 

243.377 (1938).347 

—, ‘Property, Freedom, Security and the Supreme Court of 

the United States’, 19 Mod.L.R. 461 (1956) ... 94 

—, ‘Statute Law and its Interpretation in the Modern 
State’, 26 1277 (1948) .... 43 

—, ‘ Statutory Powers and Legal Duties of Local Authorities 
8 Mod.L.R. 31 (1945) ....... 290 

Friedmann and Pugh (cd.), Legal Aspects of Foreign Invest- 

ment (1959). 347 

FuUcTy Basic Contract Law ..... 93 

—, ‘ Positivism and Fidelity to Law - a Reply to Professor 
Hart*, 71 Haro.L.R. 661 (1958) ..... 41 


Gsdbraithy American Capitalism {1 ^^2) .... 241,245 

Gardiner, ‘The Purposes of Criminal Punishment’, 21 Mod. 

L./ 2 . 117,221 (1958) 151,156 

Gellhorn, Individual Freedom and Governmental Restraints (1956) 278,281 

282 

Gellhorn and Byse, Cases and Comments on Administrative Law 

(1954) 274,278,298,300 

Gellhorn and Lauer, ‘ Congressional Settlement of Tort Claims 
against the United States’, 55 Col.L.R. 1 (1955) . . 305 

—y ‘Federal Liability for Personal Property Damage’, 29 

Js'.T.U.L.R. 1325 (1954). 305 

G6ny, MIthode d'^interprHatim et sources en droit privi positif 

(1899). 35 

Glazer, ‘A Functional Approach to the International Finance 
Corporation’, 57 1089 (1957) .... 306 

Glueck, Sheldon, ‘ Psychiatry and the Criminal Law*, 12 Men^ 
tal Hygiene 575 (1928). 


146 




Bibliography 457 

Glueck, Sheldon, and Eleanor, ‘Unravelling Juvenile De¬ 
linquency*, 3 British Journal of Delinquency 289 (1953) 

Gnthiy von/Der Rechtsstaat ..... 

Go\ 6 &climidt^ Verwaltungsitrafrecht {i%02) 

Goodhart, ‘The Rule of Law and Absolute Sovereignty’, 106 

U.of Pa.L,R. 943 (1958). 

Gower, Modem Company Law (2nd cd., 1957) 

Gravcson and Crane (ed.), A Century of Family Imw (1957) . 

Green, Leon, Traffic Victims: Tort Law and Insurance (1958) . 

Griffith, ‘Fault Triumphant’, 2B PI.T.UT.R^ 1069 (1953) . 

Griffith and Street, Principles of Administrative Law (3rd ed., 

1963). 278 , 28 : 

Grunfeld, ‘U.K. Anti-Trust Law’, in Friedmann (ed.), Anti- 
Trust Laws (1956) i ..... . 

Grunhut, (1950) ..... 

Gsovski, Cfe/i 7 (1948) ..... 

Gutteridge, ‘The Abuse of Rights’, 5 CambTJ. 22 (1936) . 

—, Comparative Law (2nd ed., 1949) ..... 


Hale, ‘Bargaining Duress and Economic Liberty’, 43 CoL L.R, 

605 (1943) . 

—, Freedom Through Law (1 952) ..... 

Hall, J., General Principles of Criminal Law (2nd cd., i960) 

Hall, L., ‘Strict or Liberal Construction of Penal Statutes’, 48 

Harv.LM, 748 (1935). 60 , 61,62 

Harnson, Executive Discretion and Judicial Control (1954) . 276 , 316 

—, ‘ La Notion de V^^alite dans les pays occidentaux ’, Revue inter- 

nationale de droit compare (1958) ..... 376 

Hand, The Bill of Rights ..... 50 , 52,53 

Hanson (cd.), Public Enterprise (1955) . . . . 100,306 

Harding, Free Man Versus his Government, (Southern Methodist 

Studies in Jurisprudence, V) (1958) . . . . 72,88 

Hai grcavcs, ‘ Modern Real Property ’, 19 Mod.L.R. 147 (1956) 73 

Problems of Family Life .... 190 

Han, Henry M., ‘The Aims of the Criminal Law’, Law and 

Contemporary Problems , ^22 . . . . . 169 

Hart, H. L. A., ‘Positivism and The Separation of Law and 

Morals’, 71 Harv.L.R, 607 (1958) ..... 41 

Harvey, ‘On the State of the Divorce Market’, 16 ModT.R. 

*30 (*953). 180 

Hays, ‘The Union and its Members: Tlie Uses of Democracy’ 

(paper delivered at N. Y. U. nth Annual Conference on 

Labor, 1958) . 264 

Hazard, Law and Social Change in the U.S.S,R, (1953) . 22 , 160 , 177 , 209 

—, ‘The Public Corporation in the U.S.S.R.’, in Friedmann 

(ed.), 77 te Pttblic Corporation (1954), 374 . . . . 220 , 249 


155 

278 

167 

373 
233,234 
173 
121 
129 

1 , 284,310 

221 
158 
80 
79,80 
346 


93 
375 
168 , 169 




453 Bibliography 


Hazaid, ‘Soviet Codifiers Release the Fii-st Drafts*, American 
Journal of Comparative Law ^2 . . . . 

—, U.S.S.R. Matrimonial Property Lawin Friedmann (ed.), 
Afatrimonial Property Law (1955) ..... 

—, ‘Commercial Discrimination and International Law’, 52 

/ 1 .J./.L, 495 (1958). 

Hazard and W’l'isberg, Cases and Readings on Soviet Imw (1950) 
Medical History of Contraception 

Hodgetts, ‘Canadian Public Corporations’, in Friedmann 
(ed.), l^he Public Corporation (1954) . . . . 

Hoffiuann, Die liindlichen Elektrizitlitsgenossenschaften in den 

US.A, (1954). 

Holmes, The Common Law (1881) 

Hyde and VVchle, ‘ The Boycott in Foreign Affairs*, 27 A.J.LL. 
' (> 933 ) . 

imboden, Der verwaltwigsrechtliche Vertrag (1958) * 

Jacobs and Angcll, Research in Family Law (1930) 

Jacobs and Goebel, Cases and Alalerials on Domestic Relations 
(3rd ed., 1952) . . . , . 

JafFe, ‘The Eflective Limits of the Administrative Process: A 
Revaluation’, 671105 (1954). 

—, ‘Law Making by Private Groups', 51 Harv.L.R. 201 

(* 937 ).. . . 

James, Fleming, Jr, ‘The Federal Tort Claims Act and the 
“Discretionaiy Function” 10 U.of Fla.L.R. 187 (1957) . 
—, ‘Social Insurance and Tort Liability’, 27 N.T.U.L.R. 552 

(1952) . 

Jeilinck, Verwaltungsrecht (1932) ..... 

The Common Law of A^ankind . . . . 

Jennings, Law and the Constitution (5th ed,, 1959) 

—, ‘Tort LiaViility of Administrative Officers’, 21 AUnn.LF. 

263 (1937). 

Je.ssup, Transnational Law (1956) ..... 

Jones, Harry VV., ‘The Rule of Law and the Welfare State’, 

S^Col.L.R. 149 (1958). 

Juins, Soviet Law and Soviet Society (1954) .... 


Kahn-Freund, ‘ Collective Agreements under War Legislation ’ 
6 Mod.L.R, (1943) ...... 

—, Introduction to Renner, The Institutions of Private Law and 
their Social Function . . . . . 72 , 

—, ‘Divorce Law Reform?’ 19 Mod,LM. 573 (1956) . 

—, ‘Matrimonial Property - Some Recent Developments’, 22 
Mod,L.R. 241 (1959). 


56 

201,202 

334 

112,113 

191 

251 

251 
113,117 

339 

294 

180,188 

207 , 208 

280 

247 

289 

131,136 
283 
321,365 
276,277 

299 

331 

374 

22 


102,110 

76 , 83,85 
180 


204 



Bibliography 459 


—, Law of Inland Transport (3rd cd., 1956) ... 99 

—, in (ed. Flanders and Clegg), System of Industrial Relations in 

Great Britain ....... 257 

—English Matrimonial Property Law’, in Friedmann (ed,), 

Matrimonial Property Law . . , . . 201,212 

Kcir and Lawson, Cases on Constitutional Law (4th cd., 1954). 285 

Kennedy, ‘ The British North American Act: Past and Future *, 

15 Can.Bar. Rev 393 (1937) ...... 46 

Kessler, ‘Contracts of Adhesion’, 43 Col.L.R. 629 (1943) . 93,98 

Kessler and Sharp, Cases and Materials on Contract (1953) . 93 , 95 

Kruse, The Community of the Future (1 950) .... 74 

Langrod, ‘Administrative Contracts’, 4 Am.J.of Comp.Law 

325 (> 955 ). 294 

Larson, ‘Changing Concepts in Workmen’s Compensation’, 

Nacca L.J. 23 (1954) ...... 123 

Laskin, ‘Peace, Order and Good Government’, 25 Can.Bar 

Rev. 1054 (1947) ....... 46 

—, Canadian Constitutional Law (2nd cd. i960) ... 46 

Laicham, ‘Private Charitable Foundations, Income Tax and 

Policy Implications’, 98 617 (1950) . . 235 

Latham, The Group Basis of Politics . . 242,244 

Lauterpacht, The Development of International Law by the Inter¬ 
national Court ( 1958) . . . . . . . 63,65 

—, ‘Boycott in International Relations’, 14 B.TJ.L. 125 

(<933). 339 

—, Private Law Sources and Analogies of International Law (1927) 347 

—, ‘The Problem of Jurisdictional Immunities of Foreign 

States’, 28 B.T.I.L. 250 (1951) ..... 325 

Leflar, ‘Negligence in Name Only’, 27 JV.T.U.L.R. 564 (1952) 118 , 119 

Leflar and Kantorowicz, ‘Tort Liability of the States’, 29 

N.r.U.L.R, 1363 (1954). 304 

Lenhoff, ‘Compulsory Unionism in Europe’, 5 Am.J.of Comp, 

Law 18 (1956) ........ 257 

—, Labour Law Cases and Aiaterials, Vol. 2 (preliminary ed.) . 102 , 110 

—, ‘The Scope of Compulsory Contracts Proper’, 43 Col.L.R, 

,595 (1943).100 

Lichtenberger, Divorce: A Sociological Interpretation (1931) . 180 

Lilienthal, Big Business (1952) ...... 245 

Llewellyn, ‘What Price Contract?’ 40 Tale L,J, 704 (1931) 98 

Uoyd, D., ‘Damages for Wrongful Expulsion from a Trade 

Union’, 19 Mod.L.R, 121 (1956). 263 

—, Public Policy ....... 92 

Logan, ‘A Civil Servant and his Pay’, 61 L.CI.R. 240 (1945) 299 

McCurdy, ‘ Divorce: A Suggested Approach 9 Vanderbilt L.R. 

685 (1956). 178 , 180 , 187 



460 Bibliography 

McDctmoiXy hovd^ Protection from Power . . . 283,290 

McDonald, ‘ Constitution in a Changing World *, 26 Can*Bar 
Rev, 21 (1948) ........ 46 

McDougal, ‘International Law, Power and Policy: A Con¬ 
temporary Conception*, 82 Hague Recueil 137 (1953) . 331 

McDougal and Burke, ‘Crisis in the Law of the Sea’, 67 Tede 

ij- 540 (1958). 358 

McGregor, Divorce in England (1957). . . • 181 , 183 , 184 

—, ‘I’lic Morton Commission: A Social and Historical Com¬ 
mentary’, Bt. Jour,of Sociology^ Vol. VII (1956), 171 . 180 

Mclnnis, Canada’'s Political and Social History (1947) . . 46 

McIntyre, ‘Address to National Association of Securities 
Administrators’, in Gellhorn and Byse, Administrative Law, 

Cases and Comments ....... 247 

McNair, The Law of Treaties {2nd ed., 1961) . . . 346 

MacGibbon, ‘Estoppel in International Law’, 7 I.C.L.Q. 468 

(1958).^ • 347 

MaePherson, ‘Co-Dctcrmination: Germany’s Move Toward a 

New Economy’, 5 Jnd,& Lab,ReLRev, 20 (1951) . . 252 

—, ‘Co-Determination in Practice*, 8 Ind,& Lab.Rel.Rev, 499 

(1955).; 252 

Magnusson, Norwegian Law of Illegitimacy (1918), U.S. 

Children’s Bureau, Legal Series No. i, Pub. No. 31 . . 210 

Maitland, Constitutional History of England (1887) • • 276 

—f Selected Legal Essays {ig^ 6 ) . ..... 232,261 

Malmstrom, ‘Swedish Matrimonial Property Law’, in Fried¬ 
mann (ed.), Alatrimonial Property Law (T955) , . . 203 

Mann, F. A., ‘The Law Governing State Contracts’, 21 

B.Y.LL. II (1944). 329 

Mannheim, H,, Criminal Justice and Social Reconstruction (1946) 158 

Mannheim and Wilkins, Prediction in Relation to Borstal Training 155 

Marsh, ‘Defining the Rule of Law’, Listener^ May and 

June 1959. 374 

Mason, Brandeis, A Free Man^s Life (1946) .... 259 

—, Security through Freedom: American Political Thought and 

Practice (1955). 94 

Massfeller, ‘German Matrimonial Property Law’, in Fried¬ 
mann (ed.), Matrimonial Property Law (1955) . . . 203 

Mazeaud, H. and L., TraitS de la responsibility (4th ed.) “ . 301 

Miller, ‘The Constitutional Law of the Security State’, 10 

Stanford L,R, 645. 242,279 

—, ‘Foreign Trade and the Security State’, 7 Journal of Public 

Law 37 (1958). 332 

—, ‘Government Contracts and Social Control: A Prelimin¬ 
ary Inquiry’, 41 VaX,R, 27 (1955) .... 104,294 

Millis and Katz, * A Decade ofState Labor Legislation 15 V,of 
Ohio L,R, 2B2 258 



Bibliography 461 


Mitchell, The Omtracts of Public Authorities (1954) . 285 , 292 , 293 , 294,298 
Morin, ^Le Sens et revolution contemporaine du droit depropriiU^, 
in 6 tudes Ripert ....... 74 

Morison, ‘A Re-Examination of the Duty of Care’, 11 Mod, 

L,R, 9 (1948). 125 

Morris, C4larence, * Hazardous Enterprises and Risk-Bearing 
Capacity*, 62 Tii/e Z..J. 1172 (1952) . . . . 130 

Morris, Norval, The Habitual Criminal (1951) . . 155 , 157 , 158 

Morrow, * Louisiana Matrimonial Property Law*, in Fried¬ 
mann (ed.), Law; (1955) . . . 200,203 

Muggia, ‘The Public Corporation in Italy*, in Friedmann 

The Public Corporation . . . . 251 

Muhammad, V. A. S., The Legal Framework of World Trade 

(1958). 333,335 

Mulvoy, ‘The Taft-Hartley Act in Action*, 15 U,of Chicago 
L,(l, (1948). 256 

Neumann, Behemoth (1944) *••••• 240 

O’Connell, ‘Unjust Enrichment*, 5 A,J,Comp.Law 2 (1956) . 347 

Olncy, ‘Juvenile Courts - Abolish Them’, 13 Cal.Stale B,J, 

I (193B). 156 


Oppenheim-Lauterpacht, International Law (7th ed., 1952) 337 , 341 , 343 , 


346 

Orficld, ‘What Constitutes Fair Criminal Procedure Under 
Municipal and International Law’, 12 U,of Pittsburgh L,R, 

35 (1950). 350 

Parker, ‘The Historic Basis of Administrative Law: Separa¬ 
tion of Powers and Judicial Supremacy*, 12 Rutgers L,R* 

449 ('958). 279 

Pasbkov, Transactions of the Third World Sociological Congress 

(1956). 71 

Pashukanis, ‘General Theory of Law and Marxism*, in Soviet 
Legal Philosophy (ed. Hazard) ..... 275 

Pasley, ‘ The Non-Discrimination Clause in Government Con¬ 
tracts43 Va,L,R, 846 (1957). 296 

—‘The Interpretation of Government Contracts’, 25 FW- 

L.F. 2x1 (1956). 294,296 

PuXon, Textbook of Jurisprudence (2nd ig^i) . . . 90,113 

Paton and Sawer, ‘Ratio Decidendi and Obiter Dictum in 
Appellate Courts’, 631,0../?. 461 (1947) , 40 







46a Bibliography 


Paulsen, ‘Support Rights and Duties*, 9 Vanderbilt L.R. 709 

(1956). 

—^ ‘Fairness to Juvenile Offenders’, 41 Minn,L.R, 547 (1956) 156 , 157 
Pius XII, ‘Tlie Apostolatc of the Midwife’, in Moral Qtiestions 
Affecting Married Life (1951) .... 192 , 193 , 194 , 195 

—, Encyclical on Christian Marriage . . . , 172 

Planiol, Traits ilimentaire de droit civil (4th cd., 1962) . 92 

Planiol et Ripert, TraitSpratique du droit civil (2nd ed., 1952) . 122,203 

Plato, The Republic ....... 172 

Pound, Introduction to the Philosophy of Law .... 90 

‘The Rule of the Will in Law’, 68 Harv.L.R, i (1954) . 118 , 121 

—, ‘Common Law and Legislation’, 21 Harv.L.R, 383 (1908) 60 

Prausnitz, Standardisation of Commercial Contracts in English and 
Continental Law (1937) ....... 98 

Price, ‘South African Matrimonial Property Law’, in Fried¬ 
mann (ed.), Alatrimonial Property Law (1955) . . . 187 

Preuss, ‘International Responsibility for Hostile Propaganda 
Against Foreign States’, 28 A.J.LL. 649 (1934) . . 337 , 339 

Prosser, Handbook of the Law of Torts (and ed., 1955) . . 80 , 81 , 339 

Radzinowicz, ‘The Persistent Offender*, in The Alodem Ap¬ 
proach to Criminal Law , . . . . • . . 158 

Reiwald, Society and its Criminals (1950) , . . . 150 

Renner, The Institutions of Private Law and Their Social 
Functions (1949) . . . . , . . . 234,247 

Reuter, Institutions Internationales (3rd ed., 1962) , . . 331 

Rheinstein, * The Law of Divorce and the Problem of Marriage 

Stability*, 9 FanflferizVf £. 72 . 633 (1956) .... 180,185 

Ribble, ‘Policy Making Powers of the Supreme Court and the 

Position of the Individual *, 14 Washington and Lee L.R. (1957) 52 

American Foundations and their Fields . . , 233 

Riesenfeld, ‘Contemporary Trends in Compensation for In¬ 
dustrial Accidents*, 42 Cs/.£.i 2 . 531 (1954) . . . 123 

Les Forces criatrices du droit .... 74 

Robbins and Deak, ‘The Familial Property Rights of Illegiti¬ 
mate Children, A Comparative Study’, 30 Col.L.R, 308 

{1930). 209,210 

Robertson, ‘The European Court of Human Rights*, 8 1 .C.L.d 

396 (J959). 362 

Robson (ed.), Hew Zealand, the Development of its Laws and 
Constitution (1954) ....... 220 

Robson, W. A., Justice and Administrative Law (3rd ed., 1951) 276 

Root, ‘The Basis of Protection to Citizens Residing Abroad*, 

Proceedings^ American Soc.of Int.Law 16 (1910) . . . 344 

Roth, The Minimum Standard of International Law Applied to 
Aliens (1949). 343 






Bibliography 463 

Salmond, Torts (13th ed. by Heuston, 1961) . . , 96 

Savatier, Les Mitamorphoses economiques et sociales du droit civil 

d*aujourd*hui (1952) ....... 82 

Sawer, ‘Industrial Law*, in Paton (ed.), The Commonwealth 
of Australia (1948) ....... 227 

Sayre, ‘Public Welfare Offences’, 33 Col.LJi. 71 (1933) . 167 

The Family in the U.S.S.R. . . , 197 

Schmitt hoff, ‘International Corporations’, Grotius Society 

(194b). 308 

—, ‘Sovereign Immunity in International Trade’, 7 Int.& 

Comp.Law Quarterly ..... 325 

Schwartz, ‘The Changing Role of the United States Supreme 

Court*, 28 Can.Bar. Rev (1950) ..... 94 

—, French Administrative Law and the Common Law World 

(1954). 299 , 301,402 

—y The Professor and the Commissions . . . . 316 

Schwarzenberger, ‘The Fundamental Principles of Internat¬ 
ional Law’, 87(1955) .... 347 

—y International Law (3rd cd., 1957) .... 63 , 65,331 

—, ‘The Most-Favoured-Nation Standard in British State 

Practice’, 22 B.T.LL, 96 (1945) ..... 335 

Schwenk, ‘The Administrative Crime42 Mich.L.R. 51(1943) 167 

Scott, ‘Nullity of Marriage in Canon Law and English Law’, 

2 f/.o/Tor.L.7.314(1938). 174 

Scrutton, ‘Work of the Commercial Courts’, i Camb.L.J. 6 

(1922-4) 42 

Seavey, 'Candler v. Crane, Christmas & Co.\ 67 L.Q_,R. 466 

(195O. 118,126 

Sherbaniuk, ‘ Actions by and against Trade Unions in Contract 

and Tort’, 12 U.of Toronto L.J. 157 (1958) . . . 261 

Shuchman, Codetermination (1957) ..... 252 

Shulman, ‘Reason, Contract and Law in Labor Relations’, 

68 Harv.L.R. 999 (1955) . . . . . . Ill 

Smit, ‘Frustration of Contract’, ^QCol.L.R. 287 (1958) . 106 , 108 

Smith, de, ‘Wrongs and Remedies in Administrative Law’, 15 

Mod.L.R, 189 (1952). 310 

Stephen, History of Criminal Law, II (1883) . . , 145 

Province and Function of Law ... 40 

Stone, O. M., ‘Royal Commission on Marriage and Divorce: 

Family Dependents and their Maintenance* i^M.L.R. . 188 

Sivtct, Government Liability . . 285 , 292 , 294,298 

Summers, ‘Disciplinary Powers of Unions’, 3 Ind.Lab.Relations 

Rev. 483 (1950); 4 Ind.Lab.Relations Rev. 15 (1950) . . 262 

—, ‘Legal Limitations on Union Discipline’, 64 Harv.L.R. 

1049(1951) ...... 260 , 262,263 

—, ‘The Political Liberties of Labor Union Members - A 
Comment’, 33 7>A'(3rjr L./?. 602 (1955) .... 


264 



464 Bibliography 

Szladits, ‘ The Concept of Specific Performance in Civil Law 
^ Am. J.of Comp.Law 20^ , . . . . 113 

Tallin, ‘Artificial Insemination*, $/^Can.BarRev. i, 166 {1956) 194 

Teller, Labour Disputes and Collective Bargaining, Vol. I . Ill 

Tliomson, ‘Voluntary Collective Agreements in Australia and 

New Zealand’, i U.of W. Australia L.R. 80 . , * 112 

Tilove, Pension Funds and Economic Freedom (1959) . . 253 

Timberg, ‘International Combines and National Sovereigns*, 

95 575 (1947) . . . . . . 331 

—, ‘U.S. Anti-Trust Law’, in Friedmann (ed.), Anti-Trust 

Laws (1956). 225 , 226 , 256,266 

Traynor, ‘Courts and Law-Making*, in Columbia Law 

School Centennial Symposium ..... 42 

Trotabas, ^Les Actes de gouvernement en maliires diplo- 

maiiques\ Revue critique de legislation et de jurisprudence (1925) 284 

Tunc, ‘Establishment of Foods de Guaranlie to compensate 
Victims of Motor Vehicle Accidents*, 2 Am.J.of Comp.Law 

232 (1953).121 

Turgeon, ‘ Quebec Matrimonial Property Law ’, in Friedmann 

(cd.). Matrimonial Property Law .... 187,200 

Ussing, ‘The Scandinavian Law of Torts*, i Am.J.of Comp, 

2^’359 (>952). 137,138 

Verdross, ^Dle Sicherung von auslandischen Privatrechien*, ^>fur 

ausL u.bffentl.Reckt u.Volkerrecht, Vol. 48 (1958) . . 331 

Verlorcn van Themaat, ‘Netherlands Anti-Trust Laws*, in 
Triedmann (ed.l, Anti-Trust Laws (1956) , . . 230 

Vermtv, American Family Laws {ig*^i) . . . . 179 

Vcsey-f'itzgcrald, ‘Nature and Sources of the Shari‘a*, Law 

in the Middle East ....... 26 

Wade, ‘Courts and the Administrative Process’, 63 L.(l.R. 

164 (1947). 310 

Waite, Criminal Law in Action (1934) .... 60 

Waline, Droit administratif (6th ed., X957) 278 , 282 , 283 , 284 , 293 , 300 , 

302,314 

Walker, ‘Treaties for the Encouragement and Protection of 

Foreign Investment*, 4 Am.J.Comp.Law 229 (1956) . , 348 

idz, NationaLboykott und Volkerrecht {ig^g), . . . 339 

Wechsler, Supp. to Michael and Wechsler, Criminal Law and 

Us Administration (1956). 145 , 163,164 

—f ‘The Criteria of Crimiiud Responsibility*, 22 U.of Chicago 

L.R. 374. . 143 

—, ‘Toward Neutral Principles oi Gnnstitutional Law*, 73 
Harv.LJtev, i (1959) ....... 


54 




Bibliography 465 

Wedderbum, K. W., *The Bonsor Affair, a Postscript*, 20 


Mod.L.R. 105 (1957). 263,264 

Welsh, ‘Criminal Liability of Corporations’, 62 L.QjR. 345 

(1946).163 

Whitmore, ‘Judicial Control of Union Discipline ~ The Kuzych 

Case*, 30 Cflw.ffari (1952) ..... 261 


Williams, Glanville, Criminal Law (2nd ed., 1961) 57,62, 163, 166, 167, 

169 

—, Sanctity of Life and the Criminal Law (1957)194, 195, 196, 197, 198,199 
—, ‘Liability for Independent Contractors’, Camb,L,J» 180 

(1956) . . .. 130 

—, ‘The Definition of Crime*, Current Legal Problems (1955) 143 

Williams, Howard R,, ‘The Continuing Evolution of the 
Land’, Transactions of the Third World Congress of Sociology 
(1956) 84 

Williams, J, Fischer, ‘ International Law and the Property of 

Aliens’, 6^.r./.L. (1928) ...... 346 

Williams, J. S., ‘The Political Liberty of Labor Union Mem¬ 
bers’, 32 Texas L,R. 26 (1954) .... 260,264 

Willis, * Statute Interpretation in a Nutshell ’, 16 Can.Bar Rev. i 

(J938). 44 

Williston, Law of Contracts ...... 294 

Wilson, Robert R., The International Law Standard in Treaties 
of the United States ( 1953) ...... 335 

Wilson, Woodrow, Constitutional Government in the United States 

(1908). 279 

Wirtz, * Government by Private Groups ’,13 La.L.R, 440 (1953) 247 

Wootton, Barbara, ‘Holiness or Happiness’, Twentieth Century 

(November 1955) ....... 184 

Wright, Lord, Legal Essays and Addresses .... 347 


Yardlcy, ‘Remedies in Administrative Law’, 3 Br, Jour,of Ad- 

ministrative Law ...... 312 


Zepos, ‘Frustration of Contract in Comparative Law and the 
New Greek Code of 1946*, ii Mod.L.R. 36 (1948) . . 106, 107 




Index 


Abortion. See Family law. 

Abuse of rights, 79- 80. See also 
Property law. 

Administration 

and discretion in planning, 286- 

90, 374 

and liability in tort, 286-7 
and public law, 273-90 
growth of, 273-90 
status of, 298-9 

Administrative discretion, 276-8, 
335, 374-9. See also Adminis¬ 
trative law. 

Administrative law, 

administrative courts, 313-17, 

375 

administrative discretion, 275-8, 
280-go, 374-9 
and delegated powers, 279 
and governmental acts, 284-5 
and licensing powers, 281 
and public servants, 298-9 
and separation of powers, 278- 
80, 290 

and statutory appeals, 312 
and the right to work, 281, 374 
Continental concepts of, 277-8, 
282 

declaratory judgements, 312 
errors of law, 311 
excess of jurisdiction, 311 
Federal Procedure Act, 313, 

314 

government contracts, 286-91 
government liability, 291-308 
injunction, 311 
jurisdictional facts, 311 
remedies and procedure in, 
309-10 


scope of review, 312 
substantial evidence, 311 
Administrative remedies and pro¬ 
cedure 

in Anglo-American law, 310-13 
in Frencli law, 309 
in German law, 309 
Adoption. See Family law 
Allen, Sir Carleton, 

on statutory interpretation, 390 

n. 33 

Anti-trust laws, 

American, 224-9 
and criminal law, 161-2 
and labour unions, 256-65 
as an instrument of control, 
253-4 

British, 222-4 
Canadian, 225-9 
Dutch, 223-8 
German, 161 
Norwegian, 223-8 
South African, 223 
Swedish, 223-8 

Bentham, J., 

on codification, 19 
on law reform, 19-20 
Berlc, A. A., 

on ‘ corporate conscience \ 245-6 
Bcrle and Means 

on the modern corporation, 
77-8 

Birlh control, 30, 370 
Black j. 

on preferred freedoms, 53 
Blackburn j. 

on liability of public authorities, 

38 



468 Index 


Blackburn j. ~ cont^ 

on tort liability in industrial 
societies, 37 
Breitel j. 

on statutory interpretation, 44- 

5.67 

British Committee on Administra¬ 
tive Tribunals and Inquiries, 
312,313 

and Administrative Tribunals, 

315-17 

and appellate review, 314-15 
and fair procedure, 315- 
British Royal Commission 

on Capital Punishment, 153, 
408 n. 32. See also Criminal law. 
on illegitimate children, 210 
on insanity, 146-7, 148-9, 149- 
50. See also Criminal law. 
on marriage and divorce, 178, 
183-7 

on matrimonial property, 205. 
See also Family law. 

Cardozo j. 

on social interests, 36-7 
Charities. See Corporations; Foun¬ 
dations. 

Closed shop, 256-62. See also 
Anti-trust laws; Collective 
bargaining; Freedom of trade; 
Union shop. 

Cold war 

and the Supreme Court, 48 
Collective bargaining, 108-13 
dosed shop, 256-62 
Conseil d’l&tat, 277, 313-14. See 
also Administrative law, ad¬ 
ministrative courts; French 
administrative law. 
Continental administrative law. 
Administrative law; French 
administrative law; German 
administrative law. 

Contract 

and bargaining power, 93-4, 
95-102 


and collective bargaining, 96, 
97, loi, 108-13 

and economic redistribution, 95 
and economic upheavals, 106-8 
and equality, 92-7 
and equity, 94-6 
and freedom of movement, 
89-90 

and freedom of will, 91-2 
and mini mum wages, 102,108-9 
and public law, 93, 101-6, 114- 
16, 291-9 

and restraint of trade, 96 
and State intervention, 92, 100, 
105-6 

and status, 89-90, 92, 99, 

371-3 

by public authorities, 103-6, 
291-9, 380 

by public corporations, 103-6 
damages for breach of, 113-14 
frustration of, 106-8 
in Soviet Russia, 104-6 
insurance against calculated 
risks, 90-1 

Renegotiation Act (1943), 96-7 
restrictive covenants, 92 
standardization of, 97-100, 380 
Welfare State, 97, 100, 380. See 
also Government contracts 
Corporations 

and foundations, 233-8 
and pension funds, 429 n. 67 
and public law, 267-9 
and the State, 238-44, 246-54 
criminal responsibility of, 163- 
6, 167-9 

legal control of, 246-9 
social control of, 254, 370-2 
trusts, 231-3 

unincorporated associations, 

232-3 

Council of Europe, 361-2 
Criminal law, 

administrative penalties, 169- 

71 

and administration, 153-8 



Index 469 


and anti-tru$t law, 161-2 
and corporations, 163-6 
and government corporations, 
165-6 

and individual freedom, 55-6 
and psychiatry, 145-51 
and public-welfare offences, 
167-71 

and strict liability, 166-71 
capital punishment, 152-3 
definition of, 143-4 
economic crimes, 159-62 
insanity, 145-51, I53“4 
juvenile offenders, 154.-5 
M’Naghten Rules, 145-51 
precedents in, 59-62 
sanctions, 151-9, 163-4 
statutory interpretation of, 55- 
62 

theories of punishment, 151-4 
Crown Proceedings Act (1947), 
302-3 

Davis, K. C., 

on prerogative WTits, 310 
on standing, 313 

Declaratory judgement. See Ad¬ 
ministrative law. 

Dicey, A. V., 

on administrative discretion, 
276-7, 280-1 

on droit administratif, 276-7 
on privileges and immunities of 
the Crown, 276-7, 299 
on social-service legislation, 36 
on the rule of law, 276-7, 374 
Divorce, 

breakdown principle, 175-6 
collusion, 182-7 
fault and, 180-7, 188-9 
French law, 182 
grounds of, 175-87 
Soviet law on, 176-7 
Swedish Marriage I-aw on, 178 
Swiss Civil Code on, 175-6 
West German Marriage Act on, 
176 


Dixon j. 

on statutory interpretation, 45 
Donoughmorc Committee Report. 
See British Committee on 
Ministerial Powers. 

Douglas j. 

on preferred freedoms, 53 
Duguit, L., 

on social solidarity, 275 

Elirenzweig, A. A., 

on negligence without fault, 
135 

Ehrlich, E., 

on living law, 20 

European Coal and Steel 
Community, 362 

Exi^ropriation. See International 
law; Property law. 

Family law, 

abortion, 195-200 
adoption, 28-9 
and the State, 211-15 
artificial insemination, 194 
birth control, 191-4, 370 
changing concepts of, 187-8 
French law, 202, 414 n. 38 
illegitimacy, 28-9, 209-n 
in Western society, 172-3 
maintenance, 206-10, 213-14 
matrimonial property, 200-6 
relation of parents and children, 
206-9 

See also Divorce. 

Federal governments, 
balance of pKJwer in, 30-1 
distribution of power in, 31 
law refonn in, 31 -3 
power of judiciary in, 31, 32, 

52-3 

Foundations, 233-5 

and academic freedom, 237-8, 

247 

tax exemption of, 234, 236* See 
also Corporations. 



470 Index 


Frankfurter j. 

on preferred freedoms, 53 
on statutory interpretation, 45 
Franks Committee Report. See 
British Committee on Ad¬ 
ministrative Tribunals and 
Inquiries. 

Freedom of trade 

and anti-trust legislation, 220 
and competition, 219-20 
and policy, 219-30, 380-2 
See also Anti-trust laws; Laissez 
faire. 

Frcncli administrative law, 276-8, 
313-14, 316-17. See also 

Conseil d’Jfitat. 

French law, 

abuse of rights, 80 
administrative remedies and 
procedure, 309 
Conseil d*£tat, 277, 313-14 
divorce, 181-2 
family law, 187, 201-2 
frustration of contracts, 106-7 
government contracts, 293-4, 
296-7 

imprivision, 293 

matrimonial property, 187, 
201-3 

proprUU commerciale, 74 
Frustration of contracts, 

American, 108 
English, 107-3 
French, 10^7 
German, 106-7 


Galbraith, K., 

on ‘countervailing power,* 241, 

245 

Gellhom, W., 

on administrative powers, 281 
General Agreement on Tariff and 
Trade (G.A.T.T.), 333-5 
and State trading, 334-5 
and the most-preferred-nation 
clause, 334 


G^ny, F., 

on judicial interpretation, 35 
German administrative law, 314. 
See also Administrative law; 
Government contracts. 
German law, 

administrative remedies and 
procedures, 309 
anti-trust law, 161 
divorce, 176 
family law, 202-3 
frustration of contracts, 106-7 
gov^ernrnent contracts, 294 
matrimonial property, 202-4 
Government contracts, 

American, 303-5 
English, 301-3 
French, 293-7 
German, 294 
Government liability 
in contract, 291-9 
in tort, 299-306 
public corporations, 380 
Greene, Lord, 

on statutory interpretation, 44-5 
Haldane, Lord, 

on corporate personality, 164-5 
Hamson, C., 

on Conseil d’Etat, 316 
Hand, Learned j. 

on preferred freedoms, 53, 392 
n. 60 

on statutory interpretation, 52 
Hayek, F., 

on the rule of law, 374 
Hays, P., 

on protection of trade-union 
members, 264,432 n. 34 
Hazard j. 

on the most-favoured-nation 
clause, 334, 446n. 39 
Herbert, A. P,, 
on divorce, 25 

Illegitimacy. See Family law. 
Imprdvisiotjy 293. See also Adminis- 



Index 471 


trative law; Government con¬ 
tracts. 

Individual freedom 

and administrative discretion, 
291-308 

and ‘big business’, 265-8 
and compulsory unionism, 257-8 
and constitutional guarantees, 

375- 6 

and corporate power, 255-65 
and representative democracy, 

376- 7 

and status, 371-3 
and the right to work, 258 
and the rule of law, 369-85 
and the Welfare State, 369-85 
Injunction as a public-law remedy, 
311-12. See also Administra¬ 
tive law. 

International law 

and Continental Shelf, 357-8 
and economic organization, 
321-2 

and ec[uality of States, 355-6 
and general principles of law, 
64-5 

and human welfare, 321 
and international rivers, 357-8 
and judicial law-making, 62-5 
and municipal law compared, 
321-2 

and national sovereignty in the 
nuclear age, 353-^5 
and responsibility for Slate- 
controlled groups, 337-8 
and State borrowing, 327-9 
and State immunity, 324-7 
and State sovereignty, 63-4, 

and territorial waters, 357-8 
boycott, 338-40 
broadening scope of, 321-4 
discrimination against aliens, 

345-6 

due process, 349-50 
expropriation, 344-9 
hostile propaganda, 340-2 


immunity of government cor¬ 
porations, 329-30 
international trade, 331-6 
minimum standards of jmtice, 
342-50 

most-favoured-nation clause, 

333-6 

nationalization, 344-9 
regional grouping, 358-60 
State responsibility, 336-50 
subjects of, 330-1 
subversive activities, 338 
terrorist activities, 338 
unjust enrichment, 347 
Iranian Oil Agreement (1954), 

331 

James, Fleming, 

on social insurance and tort 
liability, 136-7 
Jessup, P., 

on transnational law, 331 
Judicial law-making 
and criminal law, 54-62 
and international law, 62-5 
and legislative reform, 19-20 
and separation of powers, 66 
and social need, 27-8 
and sovereign immunity, 28 
British courts and, 38-9 
Dicey on, 36 
G^ny on, 35 
in federal systems, 30-2 
Italian Code on, 36 
public opinion and, 41-2 
Judicial legislation. See Judicial 
law-making. 

Judicial review 

and administrative discretion, 
66-7, 276-7 

See also Administrative law, 
Jowitt, Lord, 

on judicial law-making, 44-5 

Kahn-Freund, O., 

on collective bargaining, 102-3, 
J08-9 



472 Index 


Kahn-Frciind, O., cont. 

on property, 76, 82-3, 396 nn. 
19-20 
Kelsen, H., 
on Gnmdmrmy 275 
on judicial law-making, 40 
on private and public law, 275 
Konnexinstitut, 77 

Laissez faire 

and State planning, 25 
U.S. Supreme Court and, 46-8 
Land law. See Property law. 
Latham c.j. 

on criminal liability of the 
Grown, 166 

Lauterpacht, Sir Hersch, 
on boycott, 339-40 
Lawyers’ law, 39 
Lilienthal, D., 
on ‘ big business 245 
Locke, J. j. 
on property, 71 

Maine, Sir Henry, 
on contracts, 89 
Maitland, F. W., 

on administrative law, 276 
on trusts and corporations, 

231-3 

Mann, F. A., 
on State contracts, 328-9 
Marriage, 24 

abortion, 195-200 
abortion and the Catholic 
Church, 195-6 
and contract, 174-5, *65-6 
birth control, 191-4 
breakdown principle in, 175-80 
Catholic concept of, 174, 185 
dissolution of, 24,173-87 
divorce in Soviet law, 177-8 
Swedish Marriage Law (1920), 
178 

See also Family law. 
Matrimonial property. See Family 
law; Property law. 


Mitchell,J.D,B., 

on administrative contracts, 
292,437 n, 2 
Monopolies 

and countervailing power, 370 
and price control, 221 
Monopolies Act (1948), 222-4 
See also Anti-trust laws. 
Muslim law, 26, 173 

•Nationalization, See International 
law; Property law. 
Negligence 

and strict liability, 123-4 
comparative, 27-8 
Nortli Atlantic Treaty Organiza¬ 
tion (N.A.T.O.), 359, 361-2 

Parliamentary governments 
and separation of powers, 279 
coalitions in, 29-30 
compared, 29 

government leadership in, 29 
influence of minority groui>s in, 

30 

Pashukanis, E., 

on administration and public 
law, 275 

Pension funds, 253, 429 n. 67 
Pound, Roscoc, 

on social engineering, 36 
Precedents 

and common employment, 38-9 

and criminal law, 60 

and frustration of contracts, 

38-9 

and public opinion, 42 
and social change, 37-43 
See Prejudicial law-making. 
Preferred freedoms, 53,94 
Property law 

and abuse of rights, 79-80 
and due process, 81-7 
and Marxism, 71-2 
and modern industrial society, 
71-8 



Index 473 


and public law, 78-68 
and sociology, 72 
and the modern corporation, 
77-8 

expropriation, 370 
intangibles, 72-4 
propriit^ commerciale, 74 
redistribution of property, 86 
restraints on freedom of pro¬ 
perty, 81-8, 370 
taxation, 84-6 
town planning, 83-4 
l^ropriiU commerciale, 74. See also 
Property law. 

Public corporations 
and cooperatives, 251 
and mixed companies, 251-2, 
380-1 

and private enterprise, 249-52, 
380-1 

function and status of, 306-8 
in Britain, 307-8 
in the Soviet Union, 306 
in the United States, 307 
international, 308 
Public law 

and administration, 273-90 
evolution of, 273-90 

See also Administrative law; 
Anti-trust laws; Govern¬ 
ment contracts; Property 
law; Public corporations; 
Tort, law of. 

Public opinion 

and legislation, 21, 24-5, 27 
and precedents, 37 
and racial segregation, 26 
and stare decisis, 37 
Public-welfare oflfences, 166-71. 
See also Criminal law. 

Qp^-judlcial functions. See 
Administrative discretion; 
Administrative law. 

Racial segregation, 26 
and the Supreme CSourt, 48-9 


Renner, Karl, 

on capitalist ownership, 77 
Restraint of trade. See Anti-trust 
laws; Freedom of trade; 
Monopolies. 

Ripert, G., 

on proprUie commerciale, 74 
Root, Elihu, 

on minimum standards of justice 
in international law, 344 
Rule of law, 373-85. See dso Ad¬ 
ministrative law; Dicey; In¬ 
dividual freedom. 

Russia. See Soviet law. 

Savigny, F., 19-20 
Scandinavian law, 

on matrimonial property, 203 
See also Swedish law; Tort, 
law of. 

Schwartz, B., 

on administrative courts, 316 
Scrutton L.j. 

on judicial objectivity, 66 
Separation of powers, 278-80. 
See also Administrative law; 
Judicial law-making; Parlia¬ 
mentary governments. 
Sovereign immunity, 28, 42 
and American law, 303-^ 
and Grown privileges, 302, 378 
See also Administrative law; 
International law; State 
sovereignty. 

Soviet law, 

on abortion, 197 
on dissolution of marriage, 176-7 
on government contracts, 104-6 
on public corporations, 104-6, 
306 

on tort liability and insurance, 

137-9 

Stare decisis 

and social change, 37-43. See 
also Precedents. 

State 

and corporations, 238-44 



474 Jndex 


State - cont, 

and family, 211-15 
and personal liberties, 27 
and pluralism, 244-6 
and public opinion, 21, 24 
as a protector, 378 
as arbitrator between group 
interests, 382-5 

as dispenser of social services, 379 
Fascist theory of, 21,22 
Nazi theoiy of, 21,22 
reserve function of, 242-3 
Soviety theory of, 22-3 
State planning. See Administrative 
law; Individual freedom; 
Laissezfaire; Welfare State. 
State sovereignty 

and Continental Shelf, 357-8 
and equality of States, 355-6 
and fishing, 357-8 
and international rivers, 357-8 
and regional groupings, 358- 
60,360-3 

and territorial waters, 357-8 
and the nuclear age, 353-65 
See also International law; 
Sovereign immunity. 
Statutes, interpretation of, 
and conflict of values, 43-5 
constitutions, 44-5 
Stephen l.j. 

on criminal law, 57 
Stone c.j. 

on pr^erred freedoms, 53 
Strict liability, 167-71. See also 
Criminal law; Tort, law of. 
Summers, C., 

on discipline of union members, 
263-4 

Swedish law, 

on marriage and divorce, 178 
See also Anti-trust laws; Family 
law; Tort, law of. 

Taxation 

as an instrument of social policy, 
84—6 


of property, 84-6 

Tort, law of, 

alternative remedies, 130-42 
and fault, n8, 131-2, 135-42, 
371-3 

and insurance, 120-4, 130-42 
and judicial conservatism, 124- 
30 

and modern trends, 127-8 
Beveridge Report, 132 -4 
gross negligence, 139-42 
occupiers of land, 128-30 
rule in Donoghue v. Stevenson, 
124-5, 127-9 

rule in Rylands v. Fletcher^ 126-7 
social responsibility, 118-19, 
122-3 

vicarious liability, 119-20 
woikmen*s compensation, 122-3 

Trade unions 

and anti-trust legislation, 256 
and freedom of association, 
260-1,382-3 

and legal controls, 256-65 
and partnership of capital and 
labour, 252-3 
and production, 247-8 
and the closed shop, 256-7 
and the right to work, 258, 374 
legal personality of, 262-3 
remedies against expulsion of 
members, 264-5 

Treaties of friendship and com¬ 
merce 

and expropriation, 348 

Trusts, 231-3. See also Corpora¬ 
tions. 

Unincorporated associations. See 
Corporations. 

Union shop, 256-62. See also 
Closed shop; Collective bar¬ 
gaining. 

United States Supreme Court 
and constitutional interpreta¬ 
tion, 46-9 

and racial segregation, 48-9 



Index 475 


and the Bill of Rights, 48 
and the cold war, 47-8 
and public policy, 50-2 
Unjust enrichment, 347. See also 
International law. 

Ussing, H., 

on tort liability and insurance, 
137-8 


Warren c.j. 

on preferred freedoms, 53 


Wechsler, H., 

on constitutional interpretation, 

54 

on definition of crime, 143-4 
on preferred freedoms, 53 
Welfare State, 97, 380-1. See also 
Administrative law; Indivi¬ 
dual freedom; Laissezfaire. 
Wilson, Woodrow, 

on separation of powers, 278-9 
Wright, Lord, 

on statutory interpretation, 44-5 



Other Pelican books on the law are described 
on the following pages 



The Law in Pelicans 


Considering how often the ordinary citizen, as householder, 
parent, businessman, or traveller, is involved in the law, it is 
remarkable how little has been done to explain to him what the law 
is; how it has come to be what it is; and how it might be improved. 

Pelicans have embarked, therefore, on a bold, new attempt to 
explore for the general reader a variety of legal topics of wide 
public interest. 

In addition to the book described overleafy the titles which have already been 
published are: 

THE ART OF THE ADVOCATE 
Richard du Gann 

THE CONSUMER, SOCIETY AND THE LAW 
Gordon Borric and Aubrey L. Diamond 

THE CRIMINAL LAW 
F. T. Giles 

THE FAMILY AND THE LAW 
Margaret Puxton 

THE IDEA OF THE LAW 
Dennis Lloyd 

JOHN CITIZEN AND THE LAW 
(Fifth edition, revised) Ronald Rubinstein 

Future titles will include: 

A SHORT HISTORY OF ENGLISH LAW 
Alan Harding 

THE WORKER AND THE LAW 

K. W. Wedderburn 



HTH 95IIT SWnWST g^^flTTW 

lai Bahadur Shastri National Academy of Administration, Libn 

MUS800RIE. 


This book Is to be returned on the date last stamped 





edf fi 

Date 

Borrower's 

Date 

Borrow 


No. 


Nt 









'Bi/O 

Vt flWT 
Class No. 


jclc'i'i 

waifei ?iwT _ 

Acc. No..>^^ 

35 ;r^ wwi 

Book No.___-- 




/ 

Title __±£y±-±^ 


£i 


Author / >*: v^' 

*s 

1 M—. 

3V^ LIBRARY 

^ 'h.AL BAHADUR SHASTRI 
National Academy of Administration 
MUSSOORIE 


Accession No. I 

1. Books are issued for 15 days only 
but may have to be recalled earlier 
if urgently required. 

5 An overdue charge of 25 Raise per 
day per volume will be charged. 

3. Books may be renewed on request 
at the discretion of the Librarian. 


5. Periodicals, Rare and Reference 
not be issued and may 
QL 340 )ci only In the library. 

^ - ... , defaced or Injured In 

lall have to be replaced 
}le price shall be paid 
ower. 

mIaoim Mi eiMMsSaM* 



107078 

LBSNAA 



